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DECLARATION OF DONALD C. FARBER

1. | am of counsel to the law firm of Jacob Mendiger & Finnegan LLP, having its offices at 1270
Avenue of the Americas, New York, N Y 10020 Avenue of the Americas, New York, NY 10020.

2. I have practiced law in the State of New Y ork since | was admitted in 1950 and my practice
has been exclusively in the Entertainment Industry for over 40 years. | have had seven books of

mine published, five of which are still in print, From Option to Opening, Producing, Financing
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4.

and Distributing Film, Producing Theatre, The Fantasticks, and Common Sense Negotiation,
How to Win Gracefully. In addition | am the Generd Editor, and write the Theatre Volumes of
the ten volume series of Entertainment Industry Contracts published by Matthew Bender, which
volumes are updated three times each year. | have taught Producing Thestre and Entertainment
Law a York Universty in Toronto, Hofstra Law School, Hunter College and for many years at
the New School for Socid Research in New York City. | have made many contributions to the
New York Law Journa and other publications.

Over the last 40 years | represented many book writers and negotiated a number or book
publishing contracts. My clients included Kurt Vonnegut, John D. MacDondd, Paula Danziger
and other authors. | believe that | have negotiated between 40 and 50 book publishing contracts
and a grest number of agreements with film companies who wanted to acquire rights to the books
of my dients | have persona knowledge of the trade usage of the words used in the book
publishing industry in the United States, and the process by which authors convey licenses to
publishers.

| have been shown the following documents and asked to comment on them:
e acontract dated April 10, 1961 between Random House and William Styron and an

amendment dated June 3, 1965 concerning “The Confessons of Nat Turner”;

o acontract gpparently dated 1977 between Random House and William Styron and an
amendment dated November 13, 1990 concerning “Sophie’'s Choice” and three other

works;
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a contract dated March 7, 1967 between Delacorte Press and Kurt Vonnegut for three
untitted noves
+ acontract dated November 20, 1970 between Delacorte Press and Kurt Vonnegut

concerning four titles, the first of which is “The Srens of Titan”;

a contract dated February 4, 1982 between Delacorte Press and Robert Parker

concerning four books, the fira of which is “The Godwulf Manuscript”;

an affidavit by Edward A. Miller dated February 23, 2001

e an affidavit of Ashbel Green dated February 26, 2001

| am aware that the Vonnegut, Styron, and Parker contracts, and the Miller and Green
affidavits, are part of a current legal proceeding in which Random House, Inc. has sued Rosetta
Books LLC over the issue of dectronic publishing rights.

Mssrs. Miller and Green assert tha the phrase “print, publish and sdll the work in book form”
is intended by trade usage in the book publishing industry to convey from the author to the
publisher the “dectronic rights’ to the author’'s work. By “dectronic rights’, | refer to
digribution of the work in CD Rom format, or in multi-media format, or in “e books”or other
electronic formats over the internet through the world wide web. In my opinion, the assartion by
Msss. Miller and Green is incorrect. The words “print, publish and sdl the work in book form”
have never meant this to me, and does not mean this to me today.

The phrase “print, publish and sdll the work in book form” has been used in the publishing

industry for many decades, and has a well-recognized trade usage.
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8.

The language of the conveyance of the publishing rights in The Styron, Vonnegut and Parker
contracts lised above has dways meant a grant of the rights “to print, publish and sl the work
in book form” which means the publisher has obtained only the right of first publication of that
work in the format of a physical book, i.e, printing the work with ink on sheets of paper which
are sewn or glued between covers of avolume. This is the accepted meaning of this phrase and
it has not been understood by knowledgeable practitioners in the industry to convey any broader
grant then this. The Mssrs. Styron, Vonnegut and Parker conveyance to Random House or its
affiliates was not intended to convey any dectronic rights.

The book publishing business is different than the film business and theetre and | have written
extengvey about this In the film indudry, it is true that a film company will acquire al rights
in the screen writers script.  There is a good reason for this. Higtoricaly, when the Hollywood
studios engaged a writer in the 1920's and “30s and paid the writer a quarter of a million dollars a
year or more, which was a fortune then, the studio wanted to own everything that came out of the
writers typewriter. In theatre, the producer acquires limited stage production rights and the other
rights are controlled by the playwright. With a successful production the theatre producer may
end up with additiona production rights and a monetary interest in the subsdiary rights, but the
control stays with the playwright. Playwrights and book authors are not “employees for hirg’.
FIm studios acquired dl rights in the writers work, they should have for they paid enough for it
but producers of plays did not acquire dl rights in the author’s work and book publishing

companies did not ether.
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10. When dectronic publishing became aviable means of digtributing a book, most publishing
companies quickly changed their contracts to very specificaly include the acquisition of
eectronic publishing in addition to print publishing. The eectronic rights the publishers
specificaly wished to obtain were most often the subject of separate and intense negotiation.
One might inquire why the publishers found it necessary to include additiond language or add an
amendment, if the language in the Styron, Vonnegut and Parker contracts included such rights in
the first place.

11.  The publishing industry is one where authors as a matter of trade practice retain dl rights in
their work which they license for publication in various forms and formats. Publishers obtain
those rights or licenses through specific contractual language. When | represent an author, |
adways indg on retaining those additiond rights such as the dramatic, film and televison rights
for my author dlients. These and other additiond rights are negotiated separately and the
electronic rights are one of those additiond rights that are negotiated separately.

12.  In addition to the right to “print, publish and sdl the work in book form” (i.e., the first
publication of the print form of the book) some of the rights not included in this term that are
separately negotiated in a publishing contract include the rights to seridize the work, reprint
rights, the right to publish soft cover books and trade paperbacks, the right to record books on
tape known as audio books and eectronic rights.

13.  Saidizing meant sdling to a magazine the right to publish the full or patid text of the
author's work in ingalment form. Even though this involved the same verbaim text of the

author’'s work as in the printed book, this was not considered in the trade to be encompassed in
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the grant to “print, publish and sl the work in book form.” The license of the rights to seridize
required separate negotiation between the author and publisher, and specific contractua language
granting this right from the author to the publisher. Seridization was then further categorized as
“firg serid rights’ (ingalment publication before the hardcover edition, which were more
vauable) or “second serid rights’ (ingtalment publication after the hardcover edition had
gppeared, which were less vauable). The argument can be made that the first serid rights belong
to the author who need not share them with the Publisher because the serid rights have not yet
been made vauable by the publication. After the book is published, the publisher has given
vaue to the second serid rights if the book has any success, and it then makes sense for the

author and publisher to share the income from such rights.

14. Smilarly, the right of a publisher to “reprint” the author’'s work was not considered in trade
usage to be included in the grant to “print, publish and sdl the work in book form.” Rether,
reprint rights normally involved separate negotiation, separate consderation, and separate
contractua language. Reprint rights included, for example, book club books, and Readers Digest
Condensed Books.

15. Rights to publish a book in paperback form were not consdered to be conveyed by the author to
“print, publish and sdl the work in book form,” especidly where (as is usudly the case) the
paperback is a reprint rather than an origind firgt publication. The soft-cover rights normaly
involved separate negotiation and separate contractud language.

16. In the 1970's, the technology for recording an author's work on megnetic tape became avalable

(e.g. “audio books’, or “books on tape’). Either the author, or another, read the full or partia

NYDOCS 112972v1




text of the work onto tape. This was not considered in trade usage to be included in the right to
“print, publish and sdll the work in book form”. For the publishers to obtain these rights from
the author involved separate negotiation and consderation, and separate contractua language.

17. By the 1970's, it became common to speak of an author granting to the publisher a group of
“dandard rights’. Those “standard rights’ included: the right of first publication of the hardback
edition (i.e,, the right to “print, publish and sdl in book form™), the rights to book club, soft-
cover reprints, second seridization (i.e., seridization after the hardcover had been published),
and permissions (the right to grant permissions to other publishers to quote portions of the work).
All other rights (such as firgt seridization and foreign trandations) were reserved to the author.

It should be noted that those rights thought of as standard rights only included the ink on paper
rights, not film, not televison, not theetre, not eectronic rights, etc.

118. In the late 80's and early 1990's, the posshbility of “eectronic publishing” first became available
in the indudtry, i.e., ddivering an author’s work through software on a CD Rom. or more recently
through the world wide web, accompanied in various degrees with features not found in printed
books, such as the ability for an dectronic full-text search of the work, multimedia features,
hyperlinks to dictionaries and other Stes, and so forth.

19. In trade usage, dectronic publishing was not consdered to be part of the right to “print, publish
and I in book form”. As with the other rights and licenses discussed above, it involved a

Separate grant by the author of separate rights, separate consideration, and separate contractual

language.
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20. In March 28, 1994, Random House announced to the trade that it was amending its Standard’
Trade Publishing Agreement to incdlude a new clause licensng “eectronic rights’ from authors.
The Random House new provison licensng eectronic rights is attached to this declaraion, and

reads as follows

X. to prepare, reproduce, publish and s, to didtribute, tranamit,
download or otherwise transfer copies of, and, with the
Author’s consent, which consent shdl not unreasonably be
withheld or delayed, to license the foregoing rights in,
electronic versons of the work (referred to as Electronic
Vergons). As usad herein, Electronic Versons shal mean
versons tha include the text of the work and any illustrations
contained in the work (in complete, condensed, adapted or
abridged versons, and in compilations) for performance and
display (i) in any manner intended to make such Electronic
Verdgons of the work available in visud form for reading
(whether sequentidly or non-sequentidly, and together with
accompanying sounds and images, if any and (ii) by any
electronic means, method, device, process or medium ) referred
to as Electronic Device or Medium. For the purpose of this
subparagraph, Electronic Device or Medium shdl include, but
not be limited to, eectronic, magnetic, digitd, opticd and
laser-based information storage and retrieva systems, floppy
diskette-based software, CD Rom, interactive software and
compact discs, flopticd disks, ROM card, slicon chip, on-line
electronic or satdlite-based data transmisson and other such
systems, and any other device or medium for eectronic
reproduction, publication, distribution or transmisson, whether
now or hereafter known or developed. Notwithstanding the
foregoing, the rights to publish or license Electronic Versons
pursuant to this subparagraph shal be revocable by the Author
upon giving written notice to the Publisher with respect to any
particular Electronic Device or Medium for which the
Publisher has not published or licensed publication,
tranamisson or didribution of any Electronic Verson within
five (5) years after first publication of the work in book form in
the United States or after first development of such Electronic
Device or Medium in commercidly viable form, whichever is
later.
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21. | undergtand from Mr. Miller's and Mr. Green's affidavit that Random House is currently taking
the posgtion in this lawsuit that the grant of Mssrs. Vonnegut, Styron and Parker grant to Random
House in the 1960's and 1970's of a license to “print, publish and sal” their works “in book
form” conveyed to Random House the same “dectronic publishing” rights that Random House's
new “eectronic publishing” clause conveyed in 1994 and afterwards.

22. This view is contrary to trade usage of what “print, publish and sdl the work in book form” has
higtoricaly meant, and what it means today. In my view, Random House's new postion is dso
contrary to the postion Random House has taken in the industry from 1994 until it filed its
current lawsuit, where the initid grant to “print, publish and sdl the work in book form” is
separate from the specific grant of dectronic rights. Why does it suddenly become necessary for
Random House to add a new clause to its contract to include eectronic rights if, as they claim,
those rights were included in their agreement containing the language of the contracts entered
into before the new clause was added.

23. Mr. Green's afidavit dates:

When the parties used the standard language [*print, publish and
sl the work in book form'’] in these contracts, as identified above,
they clearly contemplated that the publisher was being granted a
broad grant of rights to digtribute the full content of the work in a
linear text fashion-as opposed to as an audio recording, motion
picture or multimedia presentation. Whether awork is read on
printed paper, on a computer screen or on a handheld e Book
reading device, it is the same book with the same linear text
delivered to the reader and provides the same reading experience.

24. This statement is not my understanding of what was the trade usage. In my many years of work

in this industry, | have never heard the phrase “digtribute the full content of the work in a linear
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text fashion” prior to reading the Green and Miller affidavits To my knowledge, no on€' in the
industry that | know of has ever used that phrase, and that phrase has never appeared in any
author’s contract of which | am aware. | cannot comment upon whatever subjective “reading
experience’” Mr. Miller and Mr. Green may have had, but the publishing industry does not
condder the eectronic didribution of an author's work to be smilar to printing that work on
paper.

25. | am aware of the clause in the some of the contracts which reads:

Exclusve right to publish and license the Work for publication,
prior to or after book publication, within the territory set forth in
this Paragraph, in anthologies, sdections, digedts, abridgements,
magazine condensdtions, seridization, newspaper syndication,
picture book versgons, microfilming, Xerox and other forms of
copying, either now in use or hereafter developed.

26. “Xerox and other forms of copying, either now in use or heresfter developed” has meant in the
publishing industry, and means today, the right to make hard-copy photocopies of a work. For
example, when Kinkos copied sdected chapters of an author’s work to assemble into a reading
package for use by college students in their courses of study, that type of photocopying would be
covered by the above language. | have never understood this to refer to eectronic rights.
| state under pendty of perjury that the foregoing is true and correct to the best of my knowledge,

ation, and bdief. Exe il, 2001.

inf ted on this 2nd day of

A

Donald C. Farber

10
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