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ITISHEREBY STIPULATED AND AGREED, by
and between the attorneys for the respective
parties herein, that filing and sealing be
and the same are hereby waived.

IT ISFURTHER STIPULATED AND AGREED
that al objections, except asto the form
of the question, shall be reserved to the
time of thetrial.

IT ISFURTHER STIPULATED AND AGREED
that the within deposition may be sworn to
and signed before any officer authorized to
administer an oath, with the same force and
effect asif signed and sworn to before the

Court.



1
2ARTHUR M. KLEBANOFF, cdledas
3 a witness, having been duly sworn by a
4 Notary Public, was examined and testified as
5 follows:
6 EXAMINATION BY
7 MR. RICH:
8 Q. Good afternoon, Mr. Klebanoff.
9 A. Good afternoon.
10 Q. Wouldyou state your name and business
11 and home addresses for the record, please?
12 A. Arthur M. Klebanoff, business address
13 845 Third Avenue, 15th floor, New Y ork, New Y ork
14 10022, home address

. | have another address
16 in Connecticut if it's relevant.
17 Q. Andbywhom areyou presently employed,
18 Mr. Klebanoff?
19 A. I'msdf-employed.
20 Q. What, if any, present relationship do
21 you have with an entity known as RosettaBooks?
22 A. I'mthe chief executive officer, I'm a
23 cofounder and I'm a stockholder. | should say I'm
24 aholder of -- it'salimited -- an LLP, so I'm a

25 holder of units, LLP.



1 Klebanoff

2 MR. RICH: Can| hear that answer

3 back, Please.

4 (Record read.)

5 A. (Continuing) LLC | should say.

6 Q. And could you describe the other equity
7 participants in RosettaBooks?

8 A. Wdl, | have--

9 Q. Namethem, identify them?

10 A. Their namesare Marsha Sonenshine and
11 Rafael Pastor.

12 Q. Andamong that group are all sharesor
13 units, as the case may be, accounted for presently?
14  A. However, two of our employees have

15 option interests.

16 Q. Canyoujustidentify them for the

17 record, please.

18 A. LeoDwyer and Dorothy Kauffman.

19 Q. Youindicated you're self-employed; is
20 that right?

21 A. Yes

22 Q. Youdo not have any formal employment
23 relationship with RosettaBooks?

24 A. | haveno-- correct. | mean correctin

25 the sensethat | don't take asaary, if that's
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2 what you mean by an employment rel ationship.
3 Q. How much of your professional work week
4 isdevoted to RosettaBooks-related activities?

5 A. Most.

6 Q. Andthebalance of your professiona

7 timeis devoted to what socia activities?

8 A. Runningthe Scott Meredith Literary

9 Agency, which | own.

10 Q. Inthelast six months about what

11 percent of your time has been devoted to the
12 latter?

13 A. Asin Scott Meredith?

14 Q. Yes

15 A. 1 would say modest. 15 to 20 percent of
16 my time | would say.

17 Q. I'dlikeyouto tell meyour

18 understanding of what a book is.

19 MR. BONI: Object to the form.

20 MR. RICH: What's objectionable about
21 theform?

22 MR. BONI: To the extent that it calls
23 for alegal definition in the context of

24 thislitigation.

25 Q. (Continuing) You can answer.
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2 A. If youmean aphysica book is printed

3 on paper --

4 Q. My question wasdightly different.

5 Do you have a more generic definition of

6 book, or isyour only conception of book consistent
7 -- let mefinish for the record -- consistent with

8 your last answer that a book assumes only physical
9 dimension?

10 A. No, it clearly doesn't assume physical

11 dimension, since RosettaBooks is an e ectronic book
12 company. From experience in the book business |
13 would actually guess respond -- not -- | guess |

14 would respond to the question what is a book, in
15 physical form it has many types of types of

16 editions, and in an electronic form.

17 Q. Doyou regard RosettaBooks as a book

18 publisher?

19 A. |It'sanéelectronic book publisher.

20 Q. Andwhatisthedistinction asyou see

21 it?

22 A. WEél, an electronic book is delivered in
23 -- well, it could be delivered in | guess

24 conceptually, broadly speaking, one way digital for

25 indevices, or if it camein the form of aCD rom



1

Klebanoff

2 or CD rom like device, which is still digital, it

3 could include aphysical disk.

4

5

6

Q. Isan electronic book a book?
MR. BONI: Object to form.

A. Isan éectronic book abook. | guess

7 --if | -- my answer, to me, that would be | don't

8 know.

9 Q. You never thought about that?

10 A. WEél, in-- an électronic book is not a
11 book in the sense in which a physical book isa
12 book.

13 Q. |think you testified to that effect

14 earlier. My question was meant to be slightly

15

16

17

18

19

20

21

22

23

24

25

broader, which isis the conception of a book broad
enough in your estimation to include for the
purpose of books other than physical books?
| believe you had answered yes; isthat
correct?
MR. BONI: Asked and answered.
Q. (Continuing) Isthat correct?
A. Electronic book incorporates the
contents -- can incorporate the contents of a
physical book.

Q. But you're unprepared sitting here to
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2 dtate, in your view, that an e-book or to

3 electronic book is abook.

4 MR. BONI: Object to the form of the

5  question.

6 A. Wadl, | would answer it thisway. They

7 cal it an e-book because it's an e-book.

8 Q. Whoisthey?

9 A. | meanpeople. The name e-book has come
10 about | mean | would argue because it is actually a
11 different form of a book.

12 Q. Inwhat senseisit adifferent form of

13 abook?

14  A. Inthesensethat it movesin adigita

15 environment, that it's received in adigital

16 environment, that it's read on a screen, that it's
17 not on paper.

18 Q. Andwhat attributes of an e-book havein
19 common with a physical book?

20 A. WEél, in certain instances it would have
21 --inthe sense of aparticular physical book by a
22 particular author, it might have -- it would have
23 presumably all the same words, the words of the
24 author.

25 Q. Wouldyou agree or disagree with the
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2 statement that RosettaBooks publishes booksin
3 dlectronic formats?

4 MR. BONI: Object to form.

5 A. Wadll, weobviously publish booksin

6 electronic format, sure.

7 Q. Would you agree with the

8 characterization of an electronic book as a

9 paperless book?

10 MR. BONI: Object to form.

11 A. WEél, | don't think of itinthat -- in

12 that -- like using that word, but it is paperless.
13 Q. Haveyou ever seen that expression used

14 in relation to e-books?

15 MR. BONI: What expression?
16 MR. RICH: That they are tantamount

17  to paperless books.

18 A. Wadl, | wouldn't say -- no. Asopposed
19 to--

20 Q. Letmerephrasethe question. Thank
21 you.

22 Have you ever seen e-books described as
23 paperless books?

24  A. I'vecertainly heard the expression

25 paperless used to -- you know, used in describing
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2 when some people describe an electronic book.
3 Q. Anddo you agree or disagree with that
4 characterization?

5 A. |It'sobviousthat an electronic book is
6 paperless.

7 Q. Doyou agreeitisapaperless book?

8 MR. BONI: Objection to form. He's

9  answered the question.

10 MR. RICH: Not redly.

11 A. People-- 1 mean | go back to what |
12 said. Peoplerefer toit asapaperless--itisa
13 book without paper.

14 Q. Andmy questionisdo you have

15 difficulty or do you disagree with such a

16 characterization, and if so, why.

17 MR. BONI: Object to the form.

18 Y ou have to make sure you understand
19  the question before you answer the question,
20 and if you don't, ask the examiner.

21 A. Well, | don't actually understand -- |
22 don't understand what you're trying to ask me.
23 Q. Wadll, you are characterizing in the
24 thinking of third persons, "some people

25 characterize it as such," and my question is,
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2 recognizing that, isthat a characterization you

3 agree with or disagree with, namely, that an e-book
4 isapaperless book.

5 A. | agree-- well, | would state it

6 differently. | agreethat an e-book is paperless.

7 See, you're trying to get meto say that in -- that

8 a-- that a-- that it -- something tantamount,

9 that it's -- that an electronic book is the same as

10 aphysical book, which isnot what | feel.

11 Q. I'mnot putting any words in our mouth.
12 A. Fine. Thenl don't -- my view isthat

13 an e-book and a physical book are not the same. No
14 matter how | answer the question around it, | don't
15 want to get mischaracterized by my answer saying |
16 think they're the same in any way, shape or form.
17 Q. Incontrast to aphysical book, isit

18 accurate that an e-book could be conceived of asa
19 virtua book?

20 MR. BONI: Object.

21 (Inaudible) -- when you use the word

22 book, he's got the same understanding. It's

23  afundamental communication problem here.
24 Q. Do you havethe question in mind?

25 THE WITNESS: Would you read the
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2 question back, please.

3 (Record read.)

4  A. l'vecertainly seen the word virtually

5 used frequently in referring to e-books. The

6 context in which | think the word virtual is used
7 isthe same context as virtual space, which | think
8 isreferring to the digital world, in which things

9 move as opposed to saying a different use of the
10 word virtual, which is A equals B. | don't think
11 itisused in the context that says that a physical
12 book istherefore an electronic book. 1'm saying
13 an electronic book is virtual in the same sense
14 that e-mail isvirtual.

15 Q. Idon'tthink asingle question was

16 intended to ask you to equate a physical book with
17 an e-book.

18 A. Fine

19 Q. My questions have been intended to

20 dlicit whether a variety of formatsin which an
21 author's content are presented specifically in

22 paper format or physical format as well as e-book
23 or electronic format, both in your conception of
24 the concept of book fit within the concept of a

25 book. I'm not asking you to equate the two as
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2 products.

3 Ismy question alittle clearer now?
4 MR. BONI: Wédll, that's not a

5  question, so why don't you ask a question.

6 Q. With that clarification, sitting here

7 today do you agree that RosettaBooks is in the book
8 publishing business, that is, in the business of

9 publishing booksin electronic format?

10 MR. BONI: Object to form.

11 A. Well, were definitely an electronic

12 publisher who, among other things, will publish an
13 electronic -- who will publish electronic books,

14 meaning -- by the way, | mean books whose prior

15 appearances have been in physical form.

16 (Discussion off the record.)
17 MR. RICH: Off the record.
18 (Discussion off the record.)
19 MR. RICH: Let's mark as[Klebanoff]

20  Exhibit 1 adocument which is undated but
21 bears Rosetta production numbers 0187

22 through looks like 229, and it's titled

23 Y ourclassics.com, The Path for Industry
24 Playersto Navigate the Content Side of

25  E-Publishing. | beg your pardon. Itis
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dated, January 2000.
MR. BONI: Can we ask Lindato step
out if thisisacounsel only document?
MR. RICH: Let's go off the record
here.
(Discussion off the record.)
MR. RICH: | want to hear why you're
pulling it back.
MR. BONI: Because we never intended
to produce this document. Thisisa
clerica error.
Well, you can smirk, but that's the
case, and it was inadvertently produced, and
we're requesting it back because it was
inadvertently produced, and it was
consistent with discussions that you had |
had, Bruce, over the telephone that we would
not be providing drafts of any documents.
We agreed to hold the issue of financial
information in abeyance, and | recall
specifically saying to you that even when we
havefinal versions of this type of
document, we would dispute at that time

whether it's relevant and we should hold it
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in abeyance. Your position, asyou stated
to me, isyou're not agreeing, but that
you're going to defer on the answer.

MR. RICH: Thisisafanciful
interpretation. We never had such a
discussion. What we agreed to disagree
about was, one, a document request,
specifically document request 12,

requesting, quote, al of RosettaBooks
financial statements and financial
projections, unquote. It was the position
of RosettaBooks with which we disagreed that
no financial information was relevant at the
preliminary injunction stage of the case,
athough it was suggested that questions at
least on alimited basis could be posed to
Mr. [Klebanoff]. the document whichis, A,
claimed to be a draft, which eludes me
completely to the basis of that and,
nevertheless is responsive on its face, and
obviously to any number of other questions
which were not objected to.

For example, number nine, quote, all

documents referring or regarding the
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marketing promotion or distribution, whether
commercial or non-commercial of e-books, to
which in response you indicated in request
number nine --
MR. BONI: You don't haveto go on.
MR. RICH: -- that responsive
documents have been produced.
MR. BONI: OK. OK. Different
document. That'sfine. But it is, counsel
-- then | am amend asto why I'd rather
resolve these things off the record. |
thought this was another document. So this
is. Finebut it is Counsel Eyes Only.
We're back to the first issue, and |
would prefer anyone inside Random House not
to bein the room.
MR. RICH: OK, I'm going to ask you
to excuse yourself.
(Ms. Kleinman |eft the room.)
(The following portion has been deemed
confidential and bound under separate

cover.)
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2 (Ms. Steinman rejoined the

3 proceedings.)

4 MR. RICH: I'm going to ask the

5  reporter to mark asthe next exhibit a

6 document dated February 20, 2000, one

7  bearing the heading Executive Summary, and
8 it has production Rosetta 0183 through 0186.
9 ([Klebanoff] Exhibit 2, 2/20/00

10 Executive Summary, Bates Rosetta 0183-186,
11 marked for identification, as of this date.)

12 Q. Isthisadocument with which you're
13 familiar?

14 A. Yes

15 Q. Couldyou describewhat it is?

16 A. Thisisadocument we prepared that

17 would permit us, with afew pages of paper, to
18 explain to people principally in the rights

19 community what we were doing with RosettaBooks.
20 Q. Thisdocument, wasit updated

21 periodicaly or --

22 A. Thisisthe current form of the

23 document. It has predecessor forms that are not
24 radically different but different.

25 Q. Whatwould bethe essentia nature of
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2 the differences from the predecessor forms?

3  A. | think we have a broader range of

4 marketing partners who would be listed here, since
5 some of them we would not have had at an earlier
6 date. We have at given pointsin time certain of

7 thetitles or authors referenced we wouldn't have
8 had signed, so it would have been shorter lists.

9 | think thisis the first document that

10 references our advisory committee, who at an

11 earlier time would not have been recruited. And
12 our staff was -- we didn't have -- we had Dorothy
13 Kauffman in the earlier document, and | know the
14 attachment, which is on this document, we didn't
15 usein the earlier documents.

16 Q. Thank you.

17 Isthis the most recent iteration of

18 this document?

19 A. Yes

20 Q. Thevery first sentence states

21 "RosettaBooks is the leading electronic quality
22 back list publisher.”

23 Was that true as of February 2001?

24  A. That'sour -- that's our position.

25 Q. Had Rosettalaunched its website as of
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2 the date this document was written?

3 A. Weéll, wewerein -- we hadn't launched

4 -- wewerein beta. We'd been in betaform for

5 sometime at that time.

6 Q. Onthat basisisthe statement founded

7 namely that in beta test standing, notwithstanding
8 betatest stage Rosettaisthe leading electronic

9 quality back list publisher?

10 A. Well, the point we were making, the

11 statement -- and today | think we would argue that
12 no one's put forward as diverse a back list range
13 of books as we have, nor have they packaged themin
14 the manner that we have, and we could -- at the
15 point we put this executive summary forward we
16 could demonstrate that to anybody who had access to
17 our site.

18 Q. Itakeititwasnot intended from your

19 answer to be based on any quantitative volumes or
20 salesvolumes.

21 A. Correct.

22 Q. By definition, there had been none at

23 this point, correct?

24 A. Correct.

25 Q. Bytheway, who wrote and periodically
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2 updated this executive summary?

3 A. Weéll, the earlier versions of this|

4 wrote. Thisversion was recrafted by Dorothy

5 Kauffman with -- | mean collaboratively with me.
6 Q. Shehandlesyour marketing?

7 A. Yes

8 Q. Now, onpagetwo, at thetop if states

9 "In general RosettaBooks acquiresits exclusive
10 rights directly from authors who control those
11 rightsin the United States for books published
12 before approximately 1980," and you go on to talk
13 about the U.K.; do you see that?

14 A. Yes

15 Q. Onwhat facts asto the status of

16 authors rightsisthat statement based? What is
17 the source for that statement, source or sources?
18 A. Based on nearly 30 years of experience
19 in the book business, based upon an extensive
20 review of contractsthat arein thefiles of Scott
21 Meredith Literary Agency, based on, at the point
22 that this was written, | would say approximately
23 100 personal meetings with agenciesin New Y ork and
24 London, and a substantial additional number of

25 conversations with agents who shared this point of
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2 view on rights, thiswas our assessment in general
3 of therights posture.

4 Q. How many face-to-face meetings did you
5 or any other RosettaBooks representatives have with
6 U.S. book publishersthat discussed this topic?

7 A. U.S. book publishers?

8 Q. Yes

9 A. | had several, not many.

10 Q. Andcanyou identify with whom you had
11 discussion?

12 A. Wadl, | had discussions with people at

13 book publishers. | mean specificaly | had a

14 discussion at Harper Collins. We entered into a
15 non-disclosure agreement about -- it was on the
16 possihility that we would explore Harper Collins as
17 astrategic partner.

18 Q. I'msorry, your voicetrailed off.

19 A. Thepossibility that we would explore

20 Harper Collins as a strategic partner.

21 We never actually conducted that

22 conversation.

23 Q. |don't needto go into that, those

24 specifics, for purposes of this case.

25 But my question isin that conversation
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2 or those conversations with the individual or

3 individuals at Harper did you come to discuss the
4 rightsissuesin relation to Harper'srightsin

5 e-books from some period of time, you know --

6 MR. BONI: You can answer it yes or

7  no. | want youto be careful. You'vegot a

8  non-disclosure. He asked you ayesor no

9  question. You can answer it yes or no.

10 A. The--
11 MR. BONI: You can answer it yes or
12 no.

13 A. (Continuing) Yes, we -- yes, we

14 discussed the -- | mean the rights philosophy that
15 we were -- that we were exploring for the rights
16 assumption of Rosetta.

17 Q. AndI'dlikeyou to describe the nature
18 of those discussions, please.

19 MR. RICH: We can put thison

20  confidentia if you want. I'm not looking

21 for any discussions --

22 Off the record.
23 (Discussion off the record.)
24 MR. RICH: Back on the record.

25 A. My-- | wasinterested in exploring
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2 whether Harper would license any of thetitlesto
3 which it did control electronic rights to Rosetta,

4 and the Harper position was that it had made a

5 corporate policy decision that it would only

6 explore eectronic licensesin an environment in

7 which it was doing this wholesale, if you will,

8 versusretail, and only where it would explore a

9 strategic relationship which might involve taking
10 an economic interest in the company to whom it
11 would place alicense; that it would not explore a
12 title by title license exploration. It was under

13 that headline that we then considered having a
14 conversation.

15 But in the same -- in the same -- in the
16 same preliminary conversation | was very clear that
17 we were actively negotiating for an interest in

18 titlesthat predated Harper's electronic rights,

19 gpecific eectronic rights clauses, and the Harper
20 people | talked to in those conversations certainly
21 didn't say anything to me that we disagreed with
22 what | was saying.

23 Q. Didthey say they agreed with your

24 position asto the --

25 A. Weweren't sitting there signing
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2 agreements. Y ou know, they certainly didn't

3 disagree.

4 Q. Therestwo negatives. It'sadouble

5 negative. I'mtrying to deconstruct your answer.
6 Let me ask a different question.

7 First of all, what was the nature of the

8 positions held by these people at Harper Collins?
9 A. Theperson | spoketo was Chris North.
10 Q. Chris--

11 A. North. Now, asfar as| know wasin

12 charge of the electronic effort.

13 Q. Andwhat specificaly do you recall that
14 he said to you in response to your stated position
15 that RosettaBooks was interested actively in

16 acquiring rights to titles which in RosettaBooks
17 view predated the more explicit adoption of

18 electronic rights clauses by Harper Collins?

19  A. |Irecadl having alunch with Chris North
20 before we ever addressed the question of -- you
21 know, before we ever reached going into a

22 non-disclosure, to see whether we'd have a later
23 conversation, where we talked about in the Harper
24 agreements there are, generally speaking, two

25 generations of -- of these electronic rights
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2 grants.
3 In the earlier onesthere's aright of

4 Harper'sto license to athird party but no right

5 of theirsto publish without an agreement with the

6 author asto theroyalty right. Then there'sa

7 later set of agreements which gave them aright to

8 publish, more recent, with an agreed royalty rate.

9 And North was very interested in my opinion about
10 how they could -- they were busy negotiating with
11 various agents in the community, trying to figure
12 out how to unscramble this set of issuesin their

13 electronic rights clause contracts.

14 Q. Doyou have any knowledge about how long
15 Mr. North has been associated with Harper Collins?
16 A. Notaparticularly long time.

17 Q. Lessthantwo years?

18 A. From now, when these discussions were
19 probably about ayear ago, about a year ago he was
20 probably there, | don't know, 18 months at the

21 time, something like that. He was hired for the

22 purpose of working in the electronic arena.

23 Q. Apart from the discussionsyou've just

24 described with Harper Collins did you have any

25 similar conversations touching on the rights
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2 issues, with any other U.S. publishing house since
3 you'd begun developing the business of

4 RosettaBooks?

5 A. Weéll, one of thetitles we've licensed

6 isfrom Workman Publishing Association. I've had
7 discussions at Workman Publishing regarding

8 dectronic rightsissues, and | have history with

9 Workman Publishing with particular titles for

10 SheilaLukins, the cookbook author, where the
11 electronic clauses are specifically withheld.

12 Q. Haveyou had any discussionsrelating to
13 rightsissues predating the lawsuit necessarily

14 with anyone at Random House?

15 A. No.

16 Q. Onwhat basisdid you select the year

17 1980?

18 Y ou said approximately 1980 as the sort
19 of the changeover period.

20 What was that based upon?

21 MR. BONI: Object to form. That's not
22 what this says.

23 MR. RICH: Let merephrase. That's

24 fair.

25 Q. Thefirst sentence on page two indicates
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2 theview that authors control in the United States

3 eBook rights "for books published before

4 approximately 1980."

5 How did you come to determine that that

6 was the appropriate date?

7 A. Wadl, what we -- the purpose of this

8 document is to encourage the people who were seeing
9 it to do some homework and be interested in

10 exploring arelationship with RosettaBooks. In our
11 view, my view, 1980 is a pretty safe date going

12 across publishers, and it's avery rare book

13 contract before 1980 that would have a specific

14 electronic rights clause. There are many rights

15 agreements, including Random House's, running to
16 1994 that would have no electronic rights clause to
17 amuch later date.

18 Q. Wasto you the operative issuein terms

19 of whether the rights were controlled by the

20 authors or the publisher evidence of an explicit

21 electronic rights clause in one or more publishing
22 agreements?

23 A. Basicdly, yes.

24 Q. Now, on thethird paragraph on page two

25 you indicate "RosettaBooks publishes books only in
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2 eectronic formats - not by print in demand or any

3 other print formats.”

4 Isthat till an accurate statement?

5 A. Yes Wedon't do anything that takes

6 physical form. It'snot -- in the sensein which

7 it's-- the sense | want to be clear in the answer

8 iswe -- in the sense that we have aready

9 published short stories, in the sense that we have
10 contemplating publishing forms of documents that
11 redlly are not books, we are -- we are broadening
12 what we do, but we are not doing anything that

13 would take the form of print.

14 Q. Tothat very point, if you look at the

15 top of pagethree, and | think consistent with your
16 testimony just now you indicate toward the back of
17 that paragraph that "The consumer will become

18 comfortable with e-reading not just of books but of
19 newspapers, magazines, texts, professional

20 materials, corporate materials - in effect

21 everything which today is printed.”

22 Was that suggestive of the broader

23 direction in which RosettaBooks may also be moving?
24 A. lt'soneof the directions even broader

25 than that, actually.
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2 Q. Encompassing both books and other

3 reading materials.

4 A. Yes

5 Q. Toward the bottom of that page,

6 paragraph beginning "We believe that there are
7 between 15,000 and 25,000 titles which could meet
8 RosettaBooks editorial criteria.”

9 Broadly speaking, what are those

10 editorial criteria?

11  A. Thatisabook whose authorship or title
12 has continuing residence in today's world for

13 categories of consumers.

14 Q. Areyoutheindividua who principaly
15 attempts to make those determinations?

16 A. AmI? | amoneof asmall group of

17 individuals making those determinations. We have a
18 small team, and when -- we have the board of
19 advisors, and we --

20 Q. Doyou cal on that group to make these
21 judgments?

22 A. Wehaven't actualy used the board of
23 advisorsvery actively yet. Wewill.

24 Q. Back up tothetop of three, the second

25 sentence of the first paragraph says "this first
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2 fundamenta change in book production since

3 Gutenberg."

4 Does that harken back to your discussion
5 alittle bit earlier about the transformation

6 you've seen in the book production process?

7 A. Yes

8 Q. Most recently typified by

9 eBookPublishing?

10 A. Yes

11 Q. Now, with respect to the 15,000 to

12 25,000 titles that could meet RosettaBooks

13 editorid criteria, do you know sitting here today
14 approximately what number of titlesfall under one
15 or another Random House imprint?

16 A. ldont.

17 Q. Yourecdl that inyour affidavit you

18 suggest that as much as athird of -- let's not

19 guess. Let me put your affidavit in front of you.

20 MR. RICH: First of dl, shal we mark
21 it?

22 MR. BONI: It'sup to you.

23 MR. RICH: Wewill mark as [Klebanoff]

24 3, adeclaration of Arthur M. Klebanoff

25  dated April 5, 2001.
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2 ([Klebanoff] Exhibit 3, Mr. Klebanoff
3 4/5/01 declaration, marked for

4 identification, as of this date.)

5 MR. BONI: Can we take aquick break?
6 MR. RICH: Sure.

7 (Recess taken.)

8 MR. RICH: | don't remember the |ast
9  question.

10 (Record read.)

11 Q. Mr. Klebanoff, I've placed in front of

12 you a document which appears to be a declaration
13 you submitted in connection with this case.

14 Do you recognize it?

15 A. Yes

16 Q. Andif you look to the back, doesit

17 bear your signature?

18 A. Yes

19 Q. Andwereyouinvolved in the preparation
20 of this document?

21 A. | dréfted this.

22 Q. You draftedit.

23 And | takeit you approved and stand by
24 its contents?

25 A Yes
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2 Q. Ifyoulook at paragraph 24 for the

3 moment, please, and in little sub A you indicate

4 that among the hardships that RosettaBooks would
5 suffer if Random House is granted the injunctive
6 relief it seeksis"accessto up to onethird of

7 attractive trade titles (based on Random House's

8 overall market share) will be denied to

9 RosettaBooks for exploration of electronic rights
10 licensing"; do you see that?

11 A. Yes

12 Q. How did you make that computation?

13 A. Waell, I've read on many occasions of

14 Random House's dollar market share, and have aso
15 heard from the Authors Guild of their assessment
16 of Random House's dollar market share, and | was
17 actualy just drawing aline between market share
18 and titles.

19 Q. Anddidyou make any further

20 discrimination or any further analysis looking at
21 what you term A list back titles to see what

22 proportion of that group of works fall within the
23 Random House family?

24 A. No.

25 MR. RICH: Natalia, I'm going to mark
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2 theParker RosettaBooks agreement, please.

3 ([Klebanoff] Exhibit 4, 1/18/01 Parker

4 contract, Bates Rosetta 0005-9, marked for

5 identification, as of this date.)

6 MR. RICH: We're going to mark as

7  [Klebanoff] 4 adocument dated the 18th of

8  January 2001. It appearsto be a contract

9  between RosettaBooks LLC and Robert B.

10 Parker, and it bears production numbers

11  Rosetta 0005 through 0009.

12 Q. Canyouidentify this document, Mr.

13 Klebanoff?

14  A. Yes Thisisthe contract between

15 RosettaBooks and Robert Parker, which is one of the
16 booksin question in the litigation.

17 Q. Didyou negotiate this agreement with

18 representatives of Mr. Parker?

19 A. Yes

20 Q. Andwho didyou dea with?

21  A. HelenBrann and occasionally her

22 associate, whose name | actually should know but
23 don't. | haveit back at the office.

24 Q. Fortherecord who is Helen Brann? What

25 isher relationship to Mr. Parker?



66
1 Klebanoff

2 A. HeenBrannishisagent.

3 Q. Andyou negotiated thisin your capacity

4 asthe CEO of RosettaBooks?

5 A. Yes

6 Q. Andover what period of time would you

7 recall the negotiation took place? How many days,
8 weeks or months?

9 A. Weéll, wewould have made our initia

10 inquiry | would say perhaps as much as six months
11 between when the initial inquiry was made and when
12 we were able to get this contract signed.

13 Q. AmI correct, at least based onthe a

14 sample of agreements we've seen, that the

15 fundamental terms of this document are standard
16 with respect to the agreements you've entered into
17 with your authors, putting aside the royalty

18 provisions?

19  A. Not exactly, because | think if you laid
20 every contract of Rosetta side by side, and it's

21 typical for discussions between -- in my

22 experience, between abuyer and seller and a

23 subsidiary right in publishing, there's a -- there
24 arevariations, agent to Rosetta, that you could

25 argue asto their significance, but there are
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2 variations. So we havetried to cometo aform

3 with each agent to satisfy that agent.

4 Q. Tosavetime, | have no intention of

5 going through each and every document. If aswe go
6 through this document, which | intend to use as

7 hopefully representative, it comes to your mind

8 that there are material differencesin the

9 agreements with any of the other -- with respect to
10 any other works, | would appreciate your advising
11 me. | don't expect it to be amemory test, but |

12 would appreciateit.

13 How isthis consistent with a --

14 depreciative of your comment that there are some
15 variations, how did this essential form of contract
16 cometo be developed?

17 A. WEeéll, aswe set out to -- before we

18 approached the first authors for licensing |

19 conceptualized abasic form of license that |

20 thought would be appropriate for RosettaBooks, and
21 then with the advice of our publishing counsel,
22 Franklin Weinrab & Rudell --

23 MR. BONI: You don't want to discuss

24 theadvice.

25 THE WITNESS: Not just the advice. |
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2 just want to say there was advice.

3 A. (Continuing) In our discussion with

4 Franklin Weinrab & Rudell we by a back and forth
5 process came to what | would call aboiler plate.

6 Boiler plate was subsequently reviewed by a

7 committee of the Association of Authors

8 Representatives, the AAR, the literary agents

9 group, and we made changes in the agreement based
10 upon suggestions from them, and that basically is
11 your boiler plate subject to certain other changes
12 we've made as we get consistent comments from
13 agents. We aretrying to have an author friendly
14 contract. We have made moving changes as the clock
15 ticks.

16 Q. Whoisit at the Franklin Weinrab firm

17 servesasyour counsel?

18 A. My main contact is Mike Rudell, and the
19 person who wetalk frequently to is Neal Rossini,
20 and the fellow who helped on the -- actualy, the
21 person most active on the drafting of the contract
22 was Dan Wasser.

23 Q. Asyougotintoindividua negotiations
24 with individual authors' representatives did the

25 Franklin Weinrab play arolein those as well?
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2 A. Basicadly not. | did the negotiations,

3 and | typically did the revisions or changesin the

4 contract for the particular occasion.

5 Q. Andwho werethe members of the

6 committee of the AAR with whom you consulted and

7 who provided you had feedback?

8 A. | am--the--the person with whom |

9 spoke, who was on either -- she was on the

10 committee, | believe, was Jane Gelman of Gelman

11 Schneider, and she relayed a number of comments

12 which we were free deal with or not deal with, but

13 this committee was reading a range of electronic

14 licenses from arange of publishers.

15 Q. Andwhat form did she collect comments

16 from committee members and then forward them to you
17 in some fashion?

18 A. Itwasal verbal.

19 Q. And shewasthe point person?
20 A. Butshewasthe point person.
21 Q. lsee
22 And was that one exchange or was it a
23 series of back and forth over time?

24 A. Well, because she represents Ed McBain,

25 and we bought an Ed McBain title from her, asa
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2 practical manner we had her comments initially on
3 behalf of the AAR, and then we had her review, and
4 ayet more detailed way when we actually went

5 through the process of getting the Ed McBain

6 contract signed.

7 Q. How significant were the changes that

8 you accepted based on recommendations of the AAR?
9 A. I|don'tthink they were particularly

10 significant against our form. They had been very
11 flattering to our form, which | was sort of pleased
12 about. And it was important to know, while they
13 don't -- they made clear they weren't endorsing

14 anybody'sform. | thought it was very good

15 politics to have aform that the committee felt was
16 responsive to their review, so that when | camein
17 with five or six itemsthat | think one wasin the

18 accounting clause area, there were certain other

19 commentsthat | haveto tell you at the moment |
20 can't remember, but we did basically accommodate
21 them.

22 Q. DidEllenLevinesit onthe AAR

23 committee for this purpose?

24 A. |don'tknow.

25 Q. Haveyou had occasion to discuss your
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2 form of agreement with Ms. Levine?

3 A. No, because-- | mean | have -- |

4 believe | have sent pitch proposalsto Ellen

5 Levine's agency looking for titles, but we haven't
6 yet landed one. Landed one to the point of having
7 asubstantive one.

8 Q. Withher orany of her colleagues.

9 A. Right.

10 Q. Withinthat agency.

11  A. Right, within that agency.

12 Q. | wantto ask you some specific

13 questions off of the contract itself, if | may.

14 Focusing first on paragraph two and looking at the
15 first sentence -- actually let me ask you this

16 question preliminarily.

17 Areyou aware of the fact that the AAR
18 together with the Authors Guild filed a brief in
19 support of RosettaBooks on the pending motion?
20 A. Yes

21 Q. Didyou have any consultative or other
22 involvement in the shaping of that brief?

23 A. Didl personaly?

24 Q. Yes

25 A. | attended one meeting with
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2 representatives of the AAR and the Authors Guild
3 and counsdl.

4 Q. Todiscussthe brief.

5 A. No. Todiscussthe-- at thetimeit

6 was actually to discuss whether they --

7 MR. BONI: You can discuss the genera

8  subject matter.

9 A. (Continuing) Well, it was simply to

10 discussin genera terms whether there would be a
11 brief, who was doing -- it was really work

12 assignments, who was going --

13 MR. BONI: They discussed defensible
14 litigation.

15 Q. Wereyou shown any drafts of the brief

16 that eventually was --

17 A. Wasl?
18 Q. Yes
19 A. No.

20 Q. Sinceit'sbeen filed have you had

21 occasion to read it?

22 A. Yes

23 Q. Anddidyou find yourself disagreeing
24 with any of the arguments that were made in that

25 filing?
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2 A. No

3 MR. BONI: Legal argumentsor --

4 MR. RICH: Any arguments. Heisa
5  lawyer.

6 A. (Continuing) No, I mean| --1--1

7 thought it was avery good brief.

8 Q. | don't have multiples of this, but |

9 want to show you simply one of the assertionsin
10 thebrief. That'sall we're going to do with this.
11 I'm not going to even mark it.

12 MR. BONI: Off the record a second.

13 (Discussion off the record.)

14 Q. I'mgoing to show you at page 12 of

15 Amicus Memorandum of the Authors' Guild and the
16 Association of Authors Representatives, and ask
17 you to read footnote number three, whichisa
18 rather lengthy footnote on that page?

19 MR. BONI: It's purelaw. What do you
20  wantto know? | mean hehasalegd --

21 MR. RICH: | haven't asked a question.
22 I'masking himto read it.

23 MR. BONI: You want to know if he

24 agreeswith that? That was the underpinning

25  of the question.
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2 MR. RICH: | haven't asked a question.
3 MR. BONI: OK.

4 (Discussion off the record.)

5 Q. Doyouasapublishing industry lawyer

6 and agent have an understanding of the concept of
7 the display right under the copyright law?

8 A. Idon't consider myself an intellectua

9 properties lawyer. From the point | first began

10 doing thiskind of work inthe 70's I'm redlly, if
11 | had to characterizeiit, | think a person

12 competent to read contracts. And the reason we
13 hired Franklin Weinrab was to have a sophisticated
14 intellectual property counsel. And actually in

15 terms of the levels of argument that 1've now had
16 to familiarize myself in connection with this

17 litigation I'm reading about things | don't know
18 about in any detail.

19 Q. Focusing on your knowledge of contracts,
20 in your experience how many publishing industry
21 contractsin the grant of right clause convey the
22 right to display the licensed work to the

23 publishing house in those words?

24 MR. BONI: In those words.

25 A. How many publishing --
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2 Q. Contractswith which you're familiar
3 utilize --
4 A. lhavenoidea

5 Q. Haveyou ever seen one, ever?

6 A. That usesthe phrase display right?
7 Q. Yes
8 A. Onedoesn't cometo mind.

9 Q. Doesit cometo mind, looking at

10 paragraph two of your own agreement, does paragraph
11 two of your agreement contain the words "to display
12 among the rights granted to RosettaBooks"?

13 MR. BONI: I'msorry. Istheword

14  display anywhere in paragraph two? Isthat

15  thequestion?

16 MR. RICH: Yes.

17 Q. (Continuing) | don't seeit.

18 A, ltisn't.

19 Q. Doyou nevertheless believe that you

20 acquired from Mr. Parker and other authors with

21 whom you've entered into this form of agreement the
22 right to publish their books in eBook form?

23 MR. BONI: Object to form.

24 A. | certainly think we acquired the right

25 to publish the worksin eBook form.
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2 Q. Now, looking at the first sentence of

3 paragraph two there are a series of verbs following

4 the"right to." Could you give me your

5 understanding of what each of them conveysto

6 RosettaBooks, beginning with the word "publish"?
7 A. Weél, I'm not sure how | would elaborate

8 on these words.

9 Q. Dotheyindividualy as opposed to

10 collectively have any meaning to you in the concept
11 of publishing?

12 A. Beyond how it sits on the page, not to

13 my -- not to the way | would think about it.

14 Q. Wadl, let meask adightly different

15 question then.

16 Isit your understanding that by being

17 granted by Mr. Parker the right to publish,

18 transmit, distribute, sell and produce the titles

19 asdescribed that RosettaBooks was thereby obliged
20 to undertake each and every act that's comprehended
21 by those verbsin order to fulfill its obligation

22 under the agreement?

23 MR. BONI: Can | hear the question

24 back, please?

25 (Record read.)
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2 MR. BONI: Thank you.

3 A. Ithinkif you're reading paragraph

4 four, how the triggering events work for when we
5 must publish and the consequences of not

6 publishing, | think the critical event is publish;

7 that we have -- we have basically fulfilled our

8 coreresponsihility to any one of our rightsholders
9 by publishing.

10 Q. Consistent with what | understand your
11 answer to be saying, if, for example, the

12 production function were allocated, assigned to a
13 third party, if you yourself did not produce the
14 work or farmed it out, | take it you wouldn't feel
15 that you were acting in violation or in derogation
16 of your obligation under clause two, correct?

17 A. Correct.

18 Q. Andlikewise, if you look at paragraph
19 5(f), which confers on RosettaBooks the right to
20 distribute the titles "on any commercial and

21 non-commercial basisit," | takeit that to the

22 extent RosettaBooks were to determine to distribute
23 thetitles on anon-commercial basis, the fact that
24 it was not thereby, quote, selling, unquote, the

25 worksasit isentitled to do under paragraph two,
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2 would not put you in breach either; isthat

3 correct?

4 A. Correct.

5 | want to amend at this point and just

6 say that a number of agents reviewing RosettaBooks
7 contracts would object, for example, to the phrase
8 granting us non-commercial use so you would not see
9 this consistently through our contracts.

10 Q. Buthereitexists.

11 A. Yes

12 Q. Andyou havethat ability.

13 A. Right.

14 Q. Soisitaccuratethat the grant clause

15 we're talking about which grants the right to

16 publish, transmit, distribute, sell and produce

17 essentialy with the possible exception of the core
18 right of the publishing meansto do any or al of
19 theforegoing?

20 A. Yes

21 Q. Now, just so I'mclear -- | think | know
22 the answer to the next question -- as we continue
23 to work through the first sentence of the grant

24 clause, it refersto "in any analog or digital

25 electronic format."



79
1 Klebanoff

2 My question is what is analog modified

3 by? Isit properly read as any analog e ectronic

4 format or any analog format? What isthe

5 intention?

6 A. Theintentionisany anaog electronic

7 format, and when we've had a sophisticated reading
8 of this by people that were more technically

9 knowledgeable than we have, | believe we have come
10 to believe we should delete the word analog

11 atogether.

12 Q. Meaning?

13  A. Itdoesn't seem to mean anything in the
14 proper context of the digital world asitis

15 evolving.

16 Q. Andtotheextent you're able aswe

17 carry forward in that sentence, thereisa

18 reference to there's alitany of format

19 possihilitiesincluding, it says, "including

20 without limitation over the Internet, intranets,
21 propriety on-line systems via satellite or via any
22 computer, hand-held device or electronic network."
23 Do you know what the reference to

24 proprietary on-line systemsisasit has

25 applicability to RosettaBooks' business?
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2 A. Waél, | think thiswould give usthe

3 right, for example, although it is not our business
4 model, to distribute, for example, through Questra.
5 Q. Throughwhat?

6 A. Questra, Q-u-e-st-r-a, whichisa

7 database, an on-line database.

8 Q. Andwho arethe customers?

9 Isthat a subscription database?

10 A. |It'sasubscription database.

11 Q. Commercia --

12 A. Educational users.

13 Q. Educationa users.

14 What would be an example of satellite

15 distribution format?

16 Is there any that comes to mind?

17  A. | don't think we are currently exploring

18 any which are commercially viable, that I'm aware
19 of.

20 Q. And again, as amatter of grammar, where
21 it next saysor viaany compulter, isthat intended
22 to be amodifier of "computer network" or standing
23 aone or viaany computer?

24 A. |thinkit'smeant to stand alone.

25 Q. Andwhat would be an example there?
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2 A. Weél, | think it's meant to include a

3 laptop computer and desktop computer, an tablet

4 computer which is forthcoming.

5 Q. Now, two sentences on you state "This

6 grant is meant to encompass e-booksin any form

7 and/or format and through any platform of

8 distribution now known or hereafter developed on CD
9 roms and other magnetic, digital, optical, laser

10 based or other information storage and retrieval

11 technology."

12 What is, as you understand it, the core

13 grant of rights that's meant to be described by

14 that sentence? What is the common feature to

15 everything described that is meant to be

16 encompassed; if you're able to answer that?

17 MR. BONI: Object to form.

18 A. | think the common festureisthe

19 digital world, that basically everything in one way
20 or another is digitally based. | guessyou could

21 argue that laser maybe raises some questions about
22 digita, but even there --

23 Q. "Other information storage or retrieval

24 technology," what do you understand that to mean?

25 A. We--1 mean, again, | would mean in my
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2 mind what we'd be looking at are these databased

3 eectronic delivery systems where the question --

4 the onethat | mentioned, that library has another

5 model, a company called eBrary has another model,
6 tomorrow morning there will be another company that
7 has another model. Our business methodol ogy model
8 as of now does not involve doing businesses through
9 those channels.

10 Q. Dol understand this correctly to say in

11 recognition that technology keeps moving, that any
12 form of information storage and retrieval device or
13 technology that allows this product, help me here,
14 to be presented here you say either an analog or

15 digital electronic format and granted to be

16 encompassed in the grant form of rights? Isthat

17 an accurate statement?

18 A. Yes

19 Q. Now, 5(d) of thisagreement authorizes

20 RosettaBooks to distribute the titles as awhole or
21 in segments, semicolon, provided, however, that

22 publisher will not change the text of the titles

23 without the consent of the rightshol der.

24 First of all, what is the scope of, as

25 you understand it, of the right to distribute the
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2 titlesin segments?

3 A. Wehave contemplated selling a book by
4 chapters. We have also had from arange of the

5 agents who have granted usrights -- and | think

6 you'd see thisin the Styron agreement -- that an

7 objection that we won't grant us those agreements,
8 and we have said no. And indeed we don't know
9 today that that is even a direction we wish to

10 pursue.

11 Q. Itakeit evenif you were empowered to
12 and publish in chapters, that the totality of those
13 chapterswould still be true to the statement

14 following the proviso; is that correct?

15 A. Correct. No changein words.

16 Q. AndI takeit that any collections,

17 condensations, abridgements, anthologies and other
18 derivative applications would require the author's
19 consent.

20 A. Yes. And again, in this arenawe have
21 had arange of objections to thislanguage, and I'm
22 not sure that we won't end up simply pulling the
23 language.

24 Q. Thelanguagewhich I just quoted?

25 A Yes
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2 Q. Andifyoulook at 5(h) of this

3 agreement, "RosettaBooks" -- let mejust read it,

4 "to assist the marketing of the titles to enhance

5 and augment the titles with surrounding text,

6 interactive materias, audio and/or video content,

7 linksto other websites and such other content and
8 by such other means as publisher determines will

9 enhance the experience of the consumer, such

10 enhancements and augmentations will be subject to
11 the approval of the rightsholder, such approval not
12 to be unreasonably withheld."

13 Can you provide me with an example or

14 two of the type of enhancement or augmentation
15 which is contemplated by 5(h)?

16 A. Well, thisis describing some detail of

17 Dorothy Kauffman's affidavit, and in simple terms
18 we tend to commission an assay about the author,
19 thetitle, the context, if it's amovie, the movie.

20 We create the RosettaBooks connection which gives
21 hyperlinksto, give or take, ten links around the

22 web that relate to author, title, content, context.
23 We create an eForward to abook. We create an
24 electronic jacket. And that isthe sort of the

25 core of what we are adding to this at this time.
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2 Q. And with respect to those activities, do
3 you solicit and obtain the consent of authorsto
4 each of those enhancements?

5 A. Weadvisethe authors of what we are --
6 yes, of what we're doing so that they can comment.
7 Q. Now, with respect to the works at issue
8 inthislawsuit, am | correct that consistent with
9 the requirements of 5(d) of the license, the texts
10 of those works, to your knowledge, were not
11 atered?

12 A. Correct.

13 (Discussion off the record.)

14 MR. BONI: Let him clarify his answer.
15  Your question referred to all of the works

16  atissue, and yet we're working off of one

17  contract.
18 MR. RICH: Fair enough.
19 MR. BONI: Let him clarify.

20 Q. My question wasintended that in respect
21 of dl of theworksin thislawsuit, is it your

22 understanding that the text of the work itself as
23 presented is faithful to and identical to the text
24 of the paper version?

25 A. Yes itis.
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2 Q. Isitasoyour understanding that there

3 were one or more augmentations within the meaning
4 of 5(h) of these agreements?

5 A. Yes

6 Q. Andwhat approvalswere sought and what

7 approvals were obtained, to your knowledge, from

8 each of the authors or their representatives with

9 respect to those 5(h) augmentations?

10 A. Weinvited the -- we invited the

11 authors agentsto see the work as it was created

12 on the website and through other means, to comment
13 on whatever we were doing.

14 Q. Anddid you receive any feedback in any

15 case?

16 A. No problems.

17 Q. No problems because you heard silence,

18 or they said no problems and --

19 A. No problems.

20 What do you mean by that?
21 No, we had what we --
22

No newsis good news.

Q
A
Q
23 A. No.
24 Q. |don't wantto put wordsin your mouth.
25 Go ahead.



87
1 Klebanoff

2 A. Weresatisfied we have the approva we

3 need.

4 Q. Onwhat basishave you drawn that

5 judgment? What is the evidence of the approval

6 that you looked to?

7 A. The presentation to the agents.

8 Q. What form did that take?

9 A. Advising them electronically that here's
10 the -- here's what we're doing, and soliciting any
11 feedback and comment.

12 Q. Do you have any record, whether e-mail
13 or fax or correspondence or telephone log or

14 anything, memorializing a consent by any of those
15 agentsto these enhancements?

16 A. I'dhavetogo back and review. | don't
17 know.

18 Q. Sitting here today does any come to

19 mind?

20 A. | don't think so, in aformal sense.

21 Wejust also, to clarify, this has been

22 done -- we -- we -- not to use an overused term. |
23 mean we have been working at web speed at our
24 agency, and author clients knew, and we gave people

25 the opportunity to comment, and in afew instances
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2 not involving these eight titles we did -- we did

3 make certain mistakesin the billing or

4 presentation, and we got comments from agents

5 saying please use the middle initial, please don't

6 usethemiddleinitial. Inthe case of, actualy,

7 athough | think we caught the error in the case of
8 our jacket in The Confessions of Nat, Turner in the
9 first version we had |eft off the "The."

10 Q. If withinthe body of text itself it

11 were determined that it would be alot of fun and
12 commercially attractive to insert new illustrations
13 or lots of interesting, in the middle of text,

14 hyperlinksto areferenced church or historical

15 figure, or that there ought to be a button where

16 somebody can begin listening to background music --
17 you get my drift? -- while reading Slaughterhouse
18 Five, if those types of changes were contemplated,
19 by what technique would RosettaBooks seek the
20 approval of an author?

21 MR. BONI: Object to form.

22 A. Inaveryforma way.

23 Q. Andwhy isthat?

24 How do you distinguish that from what

25 you described?
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2 A I'll explain. First of dl, therange

3 of the agents with whom we're dealing have -- I'd
4 have to put the contracts here for -- in front of

5 meto -- that isn't the case for the Parker

6 agreement in front of me, but it is frequently the

7 casethat we have clarification in this paragraph

8 that doing precisely what you're characterizing, we
9 either cannot do it at all or we can't do it

10 without specific written approvals. And asa

11 matter of what | would call author relations, which
12 isthe heart of RosettaBooks, thisis very

13 sensitive from the point of view of most authors
14 and agents, and if we were to go down the road,
15 which as a business matter I'm not at all sure we
16 wish to go down in any event, we would do so by --
17 in apartnered way with our rightsholder for

18 approval.

19 Q. Now, whichistheroad that you have

20 some question that it would be productive or

21 fruitful to go down? How do you describe that or
22 definethat?

23 MR. BONI: Object to form.

24 A. Wadl, I did-- | would do it by example.

25 | mean there's acompany called LifeReads. It's
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2 published abook by Jack Kerouac, the title of

3 which alludes me, which comes out of histrunk, and
4 it has a change of the type of features you're

5 talking about. It's our business view at the

6 moment, A, that it isn't what the consumer wants,
7 athough there'salot of debate in the community,
8 B, that it's much too expensive to prepare. So

9 given the embryotic state of the books, it's not a
10 good decision. And C, it complicatesthe

11 discussions with agents and authors, and since our
12 objectiveisto sign as broad arange of authors as
13 we can, as quickly aswe can, it doesn't strike us
14 asbeing a sensible thing to do.

15 Q. Whatisyour view of what you think the
16 consumer wants?

17 A. | think inthe case of classic titles, |

18 think the consumer wants the ability to read

19 cleanly and simply within the functionality of the
20 different platformsthat are going to be offered --
21 that are being offered and that will be offered

22 through the hardware and software options.

23 Q. Becausel believe, asyou said in one of
24 our pieces, if | cannot capture what you think is

25 "content isking" in respect to those classics,
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2 that thisis ultimately the magnificence of the

3 work that's goes to attract the reader?

4 A. Yes but | would aso say if you throw

5 the clock forward, just again returning like to the
6 Andersen/Accenture study, and you say -- | think
7 their number was 28 million hand-held devices that
8 would read books -- who knows if they're right or
9 wrong -- | think it's pretty apparent that nobody
10 knowstoday who the hardware winner isin that
11 battle. No one knows who the software winner is
12 between an Adobe, Microsoft or somebody else. And
13 1 think that it's really the consumer is going to

14 vote the winning formats and delivery systems
15 within electronic books functionality, but when
16 that functionality is voted, they will, in our

17 opinion, still want to be Brave New World.

18 Q. Whatisit about the features Ms.

19 Kauffman discussed in her affidavit that don't

20 fundamentally change that reality, which isthe
21 reader is not fundamentally doing anything

22 dignificantly different than reading Brave New
23 World even with that added functionality?

24 My question is very bad.

25 A. |don'tunderstand the question.
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2 MR. RICH: Withdraw the question.

3 Q. Youweredrawing adistinction between

4 thekinds of enhancements you indicated that you

5 aready do, forwards and the like, and this

6 different form of experience which you have some
7 questions about, whether presently there's a market
8 for and its viability and so forth, and what is it

9 about the form enter, namely the enhancements that
10 you are undertaking that allows you, in your

11 egtimation, to stay true to what you think the

12 consumer really wants, which is have that still

13 corereading experience?

14 MR. BONI: Object to form.

15 A. WEél, we do think that the consumer will
16 benefit from and enjoy surrounding content, and we
17 think given that it's aweb environment, what we're
18 doing with the RosettaBooksConnection, we think,
19 does take interesting advantage of the -- of what
20 the web provides to a consumer experience.

21 Q. Isthekeytothatinasensethat it's

22 surrounding text, the integrity of the text isleft

23 as per the paperback?

24 MR. BONI: Objection. Object to the

25 form. | think that's a mischaracterization
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2 of histestimony.

3 Q. (Continuing) I'm asking whether that's

4 accuratein your --

5 A. Waéll, inthe surrounding text, it's

6 text. RosettaBooksConnection, it's hyperlinks with
7 characterizations of what you'll find.

8 MR. RICH: Can| hear that answer

9 back, please.

10 (Record read.)

11 Q. Youindicated aso as part of aprior

12 answer that there was also a sensitivity in the

13 author community to pushing beyond a certain level
14 now.

15 What is your understanding of what the

16 basisfor that sensitivity by the authors

17 community is?

18 MR. BONI: Leve of what,

19  functionality or enhancements?

20 MR. RICH: Of the kinds of greater

21 enhancements | described, adding sound and,
22 you know, graphics.

23 A. I'll answer with an example. It took us
24 more than six months to negotiate the closure with

25 the Estate of Winston Churchill for the World
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2 War |l books. The estate is very conservative. We
3 -- we closed the amendment which is Curtis Brown
4 Group in London (sic) started to raise questions

5 with us of, well, wouldn't it be wonderful if we

6 can actually put Victory at Seainside Winston

7 Churchill? So at the beginning of the discussion

8 they were super careful, super conservative, super
9 not necessarily comfortable with electronic space
10 atogether, and by the end of the discussion you
11 might say they want to sing and dance. Well, from
12 our point of view we -- weretrying it for the

13 outset to keep everything very simple.

14 And we think actually -- | think that

15 it'swhat the, for the foreseeable future, the

16 consumer will want in the category of books we're
17 doing. | think there are entirely other markets,

18 but for what we're talking about at the core, |

19 think that's what the consumer wants.

20 Q. Ifyoulook at paragraph seven of this

21 agreement, please, which has the reps and

22 warranties, in the case of thetitles at issuein

23 thislawsuit what investigation did you make or
24 cause to have made independently of any

25 representations made by the authors asto their
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2 right to convey e-book rights to RosettaBooks?

3 MR. BONI: Object to the form.

4 A. None.

5 Q. Isthat consistent with what has been

6 your general practice beyond the titlesinvolved in
7 thislawsuit?

8 A. Yes

9 Q. Youverdied entirely on your authors

10 and their representatives to make the necessary

11 legal determinations?

12 A. Yes Butl'll amend that aso by saying

13 that, A, that's been typical for my experiencein

14 buy-sell in publishing agreements for 30 years, and
15 it was also consistent with my own reading of a
16 very wide range of publishing agreements from the
17 time windows from the files at Scott Meredith.

18 Q. With respect to the compensation

19 provisions of these agreements of which paragraph
20 eleven and it's appendix hereis an example, | take
21 it these have been negotiated on a case-by-case

22 basis?

23  A. Yes

24 Q. Andwhat have been the factors that have

25 determined where you have ended up you've made
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2 business judgment to end up with any particular

3 agreement in terms of advance and royalty rate?

4 A genera answer isfine.

5 A. Waell, the advances have certainly been

6 determined by some sort of -- you could say some

7 vague sense of the star quality of thetitle. And

8 | would also amend that particularly in the Styron

9 example, it's higher than the other numbers.

10 Q. Yes

11 A. Wefetaparticular value early on to

12 signing certain obviously important authors, where
13 today we probably wouldn't pay the same number
14 since we have signed a hundred.

15 Q. Wastheinterestin how it would spark

16 interest at the site of the consumer level and

17 drategic partners all of the above?

18 A. Thesewerefactors. | think the

19 consumer -- | think that from the only amendment |
20 would give from the consumer level we've certainly
21 assumed that the business model for Rosettais a
22 ramp-up over time, so to -- SO we were much were --
23 we were and are much more interested in our

24 progress collecting rights and collecting

25 alliances.
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2 Q. What wasthe basis on which -- what was
3 the business judgment based upon which you

4 determined establish aroyalty or attempt to

5 establish aroyalty based on publisher's net

6 receipts as opposed to percentage of list price?

7 A. Waell, when | surveyed whatever | could
8 learn about what others were doing in electronic
9 publishing, it appeared to me that more of the

10 publishers were investigating net receipt based
11 royalties than the customary retail based royalty
12 in physical publishing, and it was clearly in aweb
13 environment more sensible to deal with definitions
14 that dealt with the net, which in reality isthe

15 grossdollar flow. That's what RosettaBooks

16 receives.

17 Q. Wasthistopic something on which you
18 received feedback from the AAR committee?

19 A. Well, the AAR was certainly familiar

20 looking at our master form with the basic

21 definitions of our royalty, and we did not, to my
22 recollection -- | didn't debate with the AAR the
23 royalty rate, but they did see the royalty

24 definition.

25 Q. Anddidany of them communicate to you a



98
1 Klebanoff

2 stated preference for the basis on which the

3 royalty would be computed?

4  A. Actually, inthe couple of hundreds of

5 discussions I've had so far on rights | don't

6 recall asingle example where a representative was
7 concerned about a net receiptsroyalty asa

8 definition. | can recall alot of discussions

9 where they were concerned about the number, but no
10 -- but I can't recall adiscussion where they were
11 concerned about having aretail definition for

12 off-site receipts, in other words, for third-party
13 receipts.

14 Q. Areyoufamiliar with the royalty policy
15 which Random House announced with E. Brooksin
16 2000?

17  A. I'veseenthe pressrelease.

18 Q. Doyou have an understanding Random
19 House's definition of net receiptsis the same of
20 yours?

21 A. I'vebeentryingtofigureit out. If

22 you would provideit, I'd be extremely interested.
23 (Laughter.)

24 Q. If youwould look at the appendix of

25 this document, please.
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2 MR. BONI: Can we go off the record

3  for aquick second?

4 MR. RICH: Thisismy last question

5  onthisdocument.

6 MR. BONI: That'sfine. Good.

7 Q. Under Exhibit B thereisareference to

8 "30 percent of net receipts for the first 5,000

9 downloads."

10 A. Yes

11 Q. What consgtitutes adownload for purposes
12 of this agreement?

13 A. For thisagreement it would be any

14 consumer receiving a This Promised Land by Robert
15 Parker from any source.

16 Q. Fromany source.

17 MR. RICH: We can take a break now.
18 MR. BONI: Any electronic source.
19 THE WITNESS: Any electronic source,

20  no matter how achieved.

21 (Recess taken.)

22 Q. Mr. Klebanoff, based on conversations

23 you had over time with the author and agent

24 community what have you learned about their views

25 of what afair and appropriate eBook royalty would
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2 be?
3 MR. BONI: Object to the form.

4  A. TheRandom House enhancement was very
5 well publicized. An agent would have to be pretty
6 tone deaf not to have noticed it. So anumber that

7 sounds like around 50 has circulated in the

8 community.

9 Q. Yes

10 A. Having said that, thereis an issue --

11 there were several definitional issues.

12 Definitional issue number one is 50 percent of what
13 the definition of net receipts, which | understand
14 itisstill alittle bit fluid for definitional

15 purposes, and I've heard different storiesin

16 London than I've heard in the United States. And
17 thereisalso then afundamental marketing

18 question, which is expectation of the rightsholder
19 asto -- which is any publisher's argument

20 competing for rights, which iswho will in fact do
21 abetter job and therefore produce a better result.
22 So because a somewhat lower percentage of a much
23 bigger flow is more money ultimately for a

24 rightsholder than a somewhat larger percentage of a

25 much smaller flow.
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2 The contracts that are the subject of

3 this dispute which were entered in the very early

4 phases of Rosetta are at |ower royalty rates than

5 Rosettais discussing with certain star authors and
6 certain configurations now in response to Random
7 House's movement in response to the movement of
8 others. | mean others have in the business, as|

9 understand it, have been studying, too.

10 Q. Sosubject tothe stated uncertainties

11 of interpretation, isit accurate that Random House
12 has at |least apparently raised the bar in terms of
13 levels of proposed remuneration of e-books?

14 MR. BONI: In the agent community?

15 MR. RICH: Yes, and author community.
16 A. Well, asif to -- if you isolate the

17 issue of royalty alone --

18 Q. Yes

19 A. --1think that that'sfair. The answer

20 would beyes.

21 Q. Separate from marketing issues.

22 A. And separate from issues of term of

23 commitment, which is, | think, of significant

24 concern.

25 Q. And by that you mean?
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2 A. By how many years an electronic book

3 right would be controlled by the publisher.

4 Q. |takeittobeaselling point for

5 RosettaBooks that you secure rights for a shorter
6 rather than alonger time period?

7 A. Yes

8 Q. Letmebreakit down.

9 Isthat of business benefit to

10 RosettaBooks?

117 A. No.

12 Q. Whydoyoudoitthen?

13 A. WEél, the -- the authors have been

14 particularly -- well, we're really talking here

15 about the representatives. The representatives
16 particularly of the major authors and then in turn
17 particularly the major representatives, whether it
18 befor amajor or aless major author, are

19 extremely sensitive at this point to the term of
20 commitment for electronic book rightsin the back
21 list. We're not talking in our world now about the
22 front list, which isits own battling ground.

23 MR. RICH: Let's mark the next exhibit
24 [Klebanoff] 5, an October 20, 2000

25 memorandum from Arthur Klebanoff to Helen
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2 Brann bearing Rosetta 0013 through 0016.

3 ([Klebanoff] Exhibit 5, Mr. Klebanoff

4 10/20/00 memo, Bates Rosetta 0013-16, marked
5 for identification, as of this date.)

6 Q. Do you recognizethisdocument asa

7 document you prepared?

8 A. Yes

9 Q. Thefirst sentence you indicate that

10 RosettaBooks had completed over 50 full

11 presentationsto agents and lawyersin New Y ork.
12 What form did those presentations take?
13  A. Those presentations referred to here

14 werein person.

15 Q. "Referedto" -- I'msorry.

16 A. Inperson.

17 Q. Inperson.

18 Were these groupings of or groups of

19 agents?

20 A. ltvaried. Therewere-- occasionaly

21 for certain agents they were one-on-one. For

22 certain somein I'd say the largest meeting at that
23 time probably had six or seven agents in the room.
24 Q. Andwhat wasthe format of these

25 presentations?
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2 A. Again,itvaried. My goa wasto secure

3 typicaly an hour, if | could get it. Sometimes

4 they ran shorter. Sometimesthey ran longer. The
5 meeting where we could present what we viewed as
6 the credentials of RosettaBooks, our model, and why
7 we hoped the agent in question would do business
8 with usfor their clients. And we had for each

9 meeting a-- books we knew they represented, and
10 were looking to determine the identity of other

11 books they represented that might be suitable for
12 our purposes.

13 Q. And werethere handouts or leave-behind
14 type of materials associated with these

15 presentations?

16 A. Theearly presentations actually used

17 certain of the -- if you look, the document we went
18 over.

19 Q. Theexecutive summary?

20 A. Wwdl--
21 MR. BONI: No.
22 A. --inthe executive summary form, which

23 was prepared later, in an earlier format existed.
24 Also, wetook certain of the slides that are in the

25 document we were looking at when Linda was out of
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2 theroom.

3 Q. Theinvestment community?

4  A. Right. But avery smal dice of that

5 wasrelevant to talking to the rightshol ders.

6 Q. Andwerethose packages that were left

7 with the attendees?

8 A. Yes, those arethingsleft. In certain

9 instances we -- well, the earliest such meetings we
10 actually had very, very littleto show. In fact,

11 at the earliest meetings we weren't even

12 RosettaBooks. At acertain point in the meetings
13 we had having -- we had early jackets to show.
14 It was a developmental curve aswe

15 proceeded.

16 Q. Inconnection with reviewing your files
17 for making production in this case did you come
18 across one or more of documents that represents one
19 of these leave-behinds from these meetings?

20 A. | ampreparedto look again. | mean |

21 think that the -- the -- the -- the executive

22 summary is asecond generation of that document.
23 And | don't -- but in -- the -- the problem that |
24 faced when | went looking isthat | -- isthat |

25 cleaned my computer as | moved from A to B, so it
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2 wasn't in my computer. And we actually copy in
3 physical files only, basically only signed

4 contracts.

5 Q. Howregularly do you clean your

6 computer?

7 A. ldon'tknow. | don't know. Every

8 three, four, five weeks, something -- but, you

9 know, it'snot likea-- it'snot like | have

10 computer cleaning day.

11 (Laughter.)

12 Q. Whenwasthelast timeyou did a

13 housecleaning?

14  A. A housecleaning?

15 Q. Computer cleaning.

16 A. Ifthequestionisif | cleaned the

17 computer after the lawsuit started, the answer is
18 no.

19 Q. That wasmy next question.

20 Y ou believe you may or may not have

21 somewhere one or more copies of such presentations?
22 A. Right. Butl couldn't find anything

23 substantively different from it than the executive
24 summary in your hand. 1t would be thinner in that

25 it would have a shorter list of authors, a shorter
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2 list of aliances. If it were done at the -- like

3 | see here, in October, this was just within two

4 weeks after Dorothy Kauffman had joined us, o if
5 this document had been -- if we were making a

6 presentation one month before, it wouldn't have had
7 Dorothy'snamein it, et cetera. So there were

8 iterations as we -- as certain milestones of

9 Rosetta were reached.

10 Q. Wasityour practice to take questions

11 at these presentations?

12 A. Well, absolutely. | mean | wanted the

13 presentations to be asinteractive as possible.

14 Q. Anddidit occur fromtimeto timeat

15 these presentations that an attendee would ask you
16 afairly specific question about whether publishing
17 house X or publishing contract Y in terms of its
18 grant clauses permitted a particular work or a

19 particular author associated with a particular work
20 to convey rights to RosettaBooks? Did those types
21 of questions come up in these sessions?

22 A. |think theway | would answer that is

23 we definitely discussed in these sessions the

24 ownership of older -- of the electronic rights of

25 older books. It was the fundamental premise on
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2 which | wasintheroom. | think it'stheway |

3 would summarize the discussions in general was, A,
4 | was hardly the only person with electronic

5 interests who had been in the room with these

6 agents. Depending on the agent in question, they
7 might have had alot of meetings, they might have
8 had afew meetings. And | never heard from a

9 single agent a comment that suggested anything

10 other than they were in a position to control the
11 rightsthat we wanted -- were there to discuss.

12 Q. Didyou make any affirmative statements
13 or suggestions as to how particular contracts

14 properly should be construed as alegal matter as
15 they considered the opportunity of doing business
16 with RosettaBooks?

17 A. Notthatl canrecal. | mean our

18 genera -- the general presentation was that we

19 felt in general, and indeed the people at the

20 opposite side of the room volunteered even before
21 it came up for discussion, that a contract that was
22 dilent asto electronic rights grant had the

23 éelectronic rightsin the hands of the authors. And
24 | would make that point repeatedly across

25 publishing company, not to any particular
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2 publishing company.
3 And the genera -- and | never heard a

4 contradictory comment in the room.

5 MR. BONI: You've answered the
6  question.

7 THE WITNESS: Fine.

8 MR. BONI: Let him ask another
9  question.

10 Q. Didyou offer your own opinion that that
11 would be a correct construction of contracts

12 predating clauses specifically identifying

13 electronic rights?

14 MR. BONI: Did he render alega

15  opinion to these people?

16 Q. Didyouinwordsor substance say from
17 my perspective or in my opinion or based on my
18 experiencein the industry if these publishing

19 contracts don't have an explicit clause addressing
20 this, my view isthe author controls the rights?
21 Inwords or substance did you convey that

22 viewpoint?

23 A. Wadl, that isand was my position. |

24 said it in many rooms and in many contexts.

25 Q. Didyouinvite, elicit or request anyone
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2 interested in doing business with RosettaBooks

3 independently to make their own determination on
4 that subject?

5 A. Well, sure, because the opening -- the

6 opening request was that people go to their

7 contracts and determinefirst -- it was two levels.
8 It wasfirst determine whether they were willing to
9 contemplate asto a particular book selling

10 electronicrightsat al, and if they were, go to

11 their contract, determine in their view the

12 electronicsrights that were available and then

13 talk to us about how adeal might be struck. And
14 frankly, agreat deal of the rights issues for

15 RosettaBooks are getting the agents to go through
16 the steps, getting them to do the work.

17 Q. Now, when you refer in the second

18 sentence of thefirst paragraph to the rights

19 community being unified --

20 Do you see that?

21 A. Yes

22 Q. --what comprised the rights community,
23 asyoutermit?

24 A. Wadl, | wasreferencing really to the --

25 | mean, again, you might -- | guess here | was
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2 saying it against the sampling of the fistful

3 presentations and then beyond the full

4 presentations. By that point | would have had many
5 dozens of, you know, telephone calls, e-mail

6 exchanges with agentsthat had full presentations

7 which were consistent on these issues.

8 Q. Didyou mean toinclude publishersin

9 the rights community, or simply authors and agents?
10 A. Thiswasaddressed to the authors.

11 Q. Authors, OK.

12 And the next sentence does address

13 publishers, yes, where you say the question

14 "Publishersin New York and London have debated
15 that view but now generally agree." Do you see

16 that?

17  A. Yes

18 Q. Onwhat basisdid you conclude that

19 publishers generally agree with the vow that

20 electronic rightsto older books are opened and

21 controlled by author?

22 A. At thistime, at the time thiswas

23 written and for the period of months leading up to
24 when it was written, | had tried to determine as

25 best | could and | had in turn in talking to these
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2 agents, you know, probed for whatever they were

3 figuring out of the points of view of publishers,

4 that the publishers were not challenging the author

5 position of ownership. At Scott Meredith we had

6 offersfrom Time Warner to bring in back list books
7 that were, you know, Time Warner books. There were
8 various other measurements from other publishers of
9 their -- you know, of points of view that | felt

10 were consistent with a point of view that they

11 didn't have therights.

12 Q. Sufficient for you in October of 2000 to

13 conclude that publishers generally agreed with the
14 author position on the subject?

15 A. That wasmy view in October 2000.

16 Q. And hasthat view now changed?

17 A. Wadl, | guess| wouldn't be hereif my

18 -- without a certain amount of view had changed.
19 Q. How would you rewrite that sentence to

20 what you now perceived?

21 A. Well, certainly Random House has a

22 different view. And, you know, | am familiar with
23 public comments from certain other publishers that
24 they'd be pleased if Random House prevailed in the

25 litigation.
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2 Q. Bottom of page one, last paragraph you

3 refer to iconographic titles.

4 A. Yes

5 Q. What doyou mean by that?

6 A. Itwasatermthat | found useful until

7 actually | think Dorothy Kauffman talked me out of
8 using it alot, that simply meant that the --

9 either thetitle or the author was extremely well

10 known as a symbol in some manner of a particularly
11 important book. It seemed during the months of
12 1991 away to summarize the A list book. I'm not
13 sureit's aparticularly effective word.

14 MS. STEINMAN: Off the record.

15 (Discussion off the record.)

16 Q. Turning to page two, there's areference
17 tointhefirst paragraph a book into film author.
18 Tell mewhat that is or was.

19 A. Weél,itis. If theresa-- there's

20 some placein the discovery sheets, in the

21 discovery pieces we've provided, | think we sent in
22 our one-page visuals of the book jackets. In terms
23 of looking at that page or looking at our site,

24 you'll see at this point that we probably control

25 therightsto as many as -- | don't know, it could
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2 be 40 books that have become films, and one of the
3 first authors | conceptualized partly from a

4 business point of view and partly from arights

5 comfort point of view was to try to persuade agents
6 that wouldn't it be interesting to use the web for

7 the purpose of selling electronic editions of books
8 which have become films.

9 Q. Andinthenext paragraph, in the middle
10 of the paragraph you state "We have interests from
11 severa major consumer sites with millions of

12 customersin promoting and selling our books."

13 Was that an accurate statement as of the

14 time this was written?

15 A. Yes

16 MR. BONI: Y ou answered the question.
17 A. (Continuing) Yes.

18 MR. BONI: You don't need to give the

19  lifesdory.

20 Q. Inthenext paragraph you statein the

21 third sentence "As a publisher dedicated only to
22 electronic publishing we have no conflict between
23 physica and virtual books."

24 What were you meaning to convey by that

25 sentence?
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2 MR. BONI: I'm sorry, I'm not seeing
3 it

4 MR. RICH: It'sthethird sentence.
5 MR. BONI: | gotit, | got it.

6 A. Theeasiest example whichis, you know,

7 subject to great controversy on arunning basisis

8 how to price an electronic book and the issue how
9 to relate that price to the corresponding physical
10 edition of that book, rather the hardcover or the
11 paper book asit lives, as an all-electronic

12 publisher, for openers, on the subject to price has
13 completeflexibility, and | think a physical

14 publisher dealing with electronic books has less
15 flexibility.

16 Q. The paragraph towards the bottom

17 beginning "With true risk," the second sentence,
18 "Inexpensive scanning equipment means the

19 possihility of the pirated and posted editions."

20 Can you explain why inexpensive scanning
21 equipment promotes those phenomena?

22 A. Aganl'll just answer by way of

23 example. Within the last week we've had to deal
24 with several bootleg editions of Brave New World,

25 and they come from -- not from companies, they come
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2 from basically individuals who ran it through a

3 scanning machine and posted it and then having used
4 various viral techniques on the web. For openers,

5 yesterday they found it on Gemstar. So that it'sa

6 problem.

7 Q. Andwhat you were saying here was sign

8 up with someone who has a stake in protecting the
9 copyrights and getting you paid and doing whatever
10 security we need to do to protect your works.

11 A. Correct.

12 MR. RICH: | just want to mark a

13 couple of documents at thistime. | have

14  questions on these particular documents.

15 Let's mark next Rosetta 0012. It'sa

16 Klebanoff to Brann memo.

17 MS. STEINMAN: You want to provide the
18  date.

19 MR. RICH: It's not dated.

20 (Discussion off the record.)

21 MR. RICH: Thisissix.

22 ([Klebanoff] Exhibit 6, Mr. Klebanoff

23 undated memo to Ms. Brann, Bates Rosetta
24 0012, marked for identification, as of this

25  date)
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2 (Discussion off the record.)
3 MR. RICH: | have marked as

4  [Klebanoff] 6 adocument bearing production
5  number Rosetta 0012. It's an undated

6  memorandum from Arthur Klebanoff to Helen
7  Brannwith areline saying "electronic

8  rightsto Promised Land by Robert Parker."

9 Q. Mr. Klebanoff, | takeit thisisa

10 document you authored?

11 A. Yes

12 Q. Andin the second paragraph, second

13 sentence there's areference to an enclosed list of
14 committed titles.

15 MR. BONI: I'm sorry, Bruce, would you
16 mind, not to be paranoid, but just turn that
17 over, because Lindas right there.

18 Thank you.

19 Q. Isthat alist whichismaintained on a
20 continuing and updated basis by RosettaBooks?
21 A. Yes Wehave adatabase that you can
22 hit abutton and produce the list at any given

23 time.

24 Q. I'mgoingto mark adocument your

25 counsel produced to us pursuant to afollow-up
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2 request this afternoon, which we appreciate, and
3 I'm not going to ask you any questions, | think,
4 about it. 1 smply want to ask you if thisisa

5 current iteration of this?

6 MR. BONI: That'sfine. Aslongas

7 it's marked in the exhibits, it will have to

8  be segregated from whatever transcript, you

9 know, in the open record.

10 MR. RICH: Off the record.
11 (Discussion off the record.)
12 MR. BONI: Inresponse to Random

13 House's counsel's request today we responded
14  before this deposition by handing over

15  certain documents that by agreement we will
16  have Bates stamped. In theinterests of not
17  delaying the deposition, we produced these
18 documents for today, but we'll have Bates
19  stamps substituted in the record.

20 MR. RICH: Thank you.

21 And we'll mark adocument -- which is
22 hard to describe -- which has titles listed

23 dphabeticaly as [Klebanoff] 7, and the

24 document which hastitles listed within

25  categories--
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2 THE WITNESS: Themes.

3 MR. RICH: -- themes, as[Klebanoff]
4 8

5 ([Klebanoff] Exhibit 7, confidential

6 document, marked for identification, as of

7  thisdate)

8 ([Klebanoff] Exhibit 8, confidential

9 document, marked for identification, as of

10 thisdate)

11 MR. BONI: Let mejust say on the

12 record, these documents say, because | wrote
13 them, "in counsel eyesonly" areintended to
14 mean outside counsel only, and that's how
15  they'll be Bates stamped.

16 MR. RICH: | don't think any of the

17  questions|'m going to be asking should

18  causeyou problems on the record, but let me
19  know if they do.

20 MR. BONI: You were just going to

21  say--

22 Q. Canyou identify what we've marked as
23 [Klebanoff] 7 and 8, please?

24 A. Yes Thesearecurrentlists. They're

25 actually as of this morning the RosettaBooks
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2 committeetitles. They weren't organized in

3 aphabetical by title and by theme (sic).

4 Q. And"bytitles' meanswhat in --

5 A. Thevast mgority of casesthey're

6 signed contracts. In some casesthere are

7 handshake arrangements that are in draft contract.
8 Q. DoesRosettaBooks offer to the public

9 any works for which it has not secured aform

10 signed agreement?

117 A. No.

12 Q. Doesyour database also maintain records
13 asto theidentity of the publisher of these works
14 in paper format?

15 A. No.

16 But post the lawsuit we did some

17 research on our -- on the titles we had committed.
18 Q. Wasthat in connection with your

19 counsel?

20 A. No. Wedidit for our own -- wedid it
21 asabusiness matter for our own curiosity. Asan
22 interna -- just again, just for one other sentence
23 onthis, it's not always 100 percent clear from

24 looking at the physical book where the underlying

25 rightslinkage actually is.
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2 Q. Arethereadditional committed Random

3 Housetitles that have been titled as the worksin

4 suit?

5 A. Intermsof underlying rights, | think

6 theonly titlesin question that I'm aware of that

7 are -- that come from in-print works with active

8 rights, are on the websites, are titles by Daniel

9 Dorstin.

10 Q. On account of thislawsuit have you

11 deferred or ceased discussions with one or more
12 authors who have had works published by Random
13 House and with whom you otherwise would have been
14 engaging in associations?

15 A. Wehave active discussions underway with
16 awide range of agent representatives. | think

17 it'sfair to say in general in the United States

18 that the agent community is looking at this

19 litigation with a great deal of curiosity, and

20 they're not in a hurry to commit rights until they
21 seewherethislitigation is going.

22 Q. If youwould turn back to [Klebanoff] 6,
23 please, in the second paragraph thereisa

24 reference to an enclosed report summarizing

25 RosettaBooks progressto date.
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2 What form did that report take?

3 A. lamyvirtualy certain that that report

4 isin fact document five, the October 20 document,
5 which is also the same --

6 MR. BONI: Thisisone of the things

7  we produced to them today.

8 A. (Continuing) And thisisdescribing

9 another iteration.

10 MR. RICH: May | have the benefit of

11  seeingthat?

12 Natalia, can you show me what Mike has
13 pulled out?

14 THE WITNESS: Actualy, | didn't

15 realize there was aHelen Brann -- well,

16 thisliterally went to Helen Brann, and this

17  went to other people at approximately the

18 sametimeinavery similar form.

19 MR. BONI: Right. OK. Hewantsto

20  know what isbeing referred to.

21 A. (Continuing) The answer isin -- isthat
22 you're talking to a CEO who does his own typing,
23 and obvioudly | |eft the date off the Helen Brann's
24 document six here, and the enclosure to document

25 six I'mvirtualy certain is document five.
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2 Q. Thank you very much.

3 A. Itwould have been alist that would

4 have been contemporaneous to October 20, which
5 lists| no longer have the ability to recreate

6 because | don't haveit in paper and it's been

7 superceded in terms of the database.

8 Q. In[Klebanoff] 6 aseries of

9 representations are made in the second and third
10 paragraphs that by December -- and, by the way,
11 when approximately would you say the document was
12 dated?

13 A. I'msaying| think thisisan October 20
14 document.

15 Q. Soinoraround October you made a

16 series of representations of things that would

17 occur by December of early next year and so forth,
18 and am | correct that at a minimum there has been
19 some dlippage with respect to those prospective
20 time tables?

21 A. Yes

22 Q. Apartfromtheadvent in late February

23 of thislawsuit, what other business factors and/or
24 legad factors of which you're aware caused that

25 dlippage?
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2 A. Therewereno legal factors. The

3 business factors were that it took us somewhat

4 |onger than we anticipated to deal with al of the

5 issues of quality of presentation that we wanted to
6 achievefor thetitles. It took us abit longer

7 than we anticipated to get critical mass of titles.

8 And we made a business decision in early December
9 to organize our launch against the -- a

10 co-marketing presentation with DataPlay at the
11 Consumer Electronics Show in Las Vegasin January.
12 (Discussion off the record.)

13 MR. RICH: Thiswill hebe

14 [Klebanoff] 9.

15 ([Klebanoff] Exhibit 9, Ms. Brann

16 12/5/00 e-mail to Mr. Klebanoff, marked for
17 identification, as of this date.)

18 MR. RICH: | have marked as

19  [Klebanoff] 9 a December 5, 2000 e-mail from
20  Helen Brann to Arthur [Klebanoff].

21 Q. Mr.Klebanoff, do you recall receiving
22 thise-mail from Ms. Brann?

23 A. ldo.

24 Q. Andinthe second sentence sheindicates

25 "l know that we control electronic rights, but
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2 there are many other factorsinvolved, which is why
3 thisistaking alittle time."

4 Did Ms. Brann discuss with you what she
5 terms here as some or dl of the "many factors

6 involved"?

7 A. Actudly, shedidn't in any specific

8 way. | know that Robert Parker is published on a
9 forward-looking basis by another publisher, and
10 there were quite afew Robert Parker titles that
11 arein the back list at Random House, so | don't
12 know what she had to unscramble.

13 Q. Doyou recdl there coming atime when
14 Ms. Brann advised you that she had heard from a
15 Ddll attorney?

16 A. Yes

17 Q. Andwhat did she advise you asto that
18 contact?

19 A. Wadll, thiswas very shortly before the

20 cease and desist letter landed. | think it was

21 only actualy the end of the previous week. And
22 shetold methat a Dell attorney had called her and
23 took the position that she didn't have the rights
24 or Parker didn't have the rights to sell to us.

25 She also told me from the same conversation that
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2 the attorney offered to buy the rights, which |

3 thought was a curious position if they owned the

4 rights, and what she relayed to meis simply she

5 had informed them that she had the rights, that she
6 had sold usthe rights. And she was advising me of
7 the conversation.

8 Q. Didsheindicateto you that she was

9 going to seek legal consultation on the subject?

10 A. Yes

11 Q. Andwhy did you understand she was going
12 to seek legal consultation if she was clear in your
13 hand that Mr. Parker had the rights (sic)?

14 MR. BONI: Object to the form.

15 A. Ihavenoidea

16 Q. Shedidn't communicate her reasonsto

17 you.

18 A. No.

19 Q. Anddidyourecommend Mr. Rudell and his
20 law firmto her?

21 A. Didl recommend Mr. Rudell? Mr. Rudell
22 | understand is her general lawyer. There wasthe
23 issuethat we were obviously also Mr. Rudell's

24 client.

25 Q. Andyou cleared any conflict; isthat
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2 right?

3 A. |sadl had no objection.

4 My understanding, actually, isthat she

5 conferred with other counsel.

6

7

Q. |see

Would she advise you as to the substance

8 that she discussed with other counsel ?

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. No.

MR. RICH: Let's mark asthe next
exhibit a January 16, 2001 |etter from Ms.
Brann to Mr. Klebanoff, Rosetta production
numbers 10 and 11.

([Klebanoff] Exhibit 10, Ms. Brann
1/16/01 letter to Mr. Klebanoff, Bates
Rosetta 10-11, marked for identification, as
of this date)

Q. Thisdocument, Mr. Klebanoff, makes
reference in the first sentence to afax fromyou
of January 16th for electronic rightsin The
Promised Land; do you see that?

A. Yes.

Q. Do you recall transmitting such afax?

A. WEédl, | do, because | would have made an

offer on paper for the book.
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2 Q. Andwhat wasthe content of the fax?

3 A. Weéll, the content.

4 Q. | askedthat because we have not

5 physically obtained a copy.

6 A. Thecontent would have been the business
7 elementsthat you see in the contract.

8 Q. Sothiswasafurther proposal designed

9 to--

10 A. Wewent through, | think, if | remember
11 correctly, two exchangesin order to reach what
12 became the business terms of the agreement.

13 Q. [I'mgoing to show you what's been

14 previoudy marked as [Dwyer] Exhibit 4 and ask if
15 you can identify this document.

16 A. Thisisthe contract for RosettaBooks

17 with Kurt Vonnegut.

18 Q. Andisthat your signature at the foot

19 of the document?

20 A. Yes itis.

21 Q. Thankyou. | don't have any more

22 questions on that one.

23 MR. RICH: Let's mark next a document
24 bearing production number 33 an October 23,

25 2000 letter from Donald C. Farber to Arthur
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2 Klebanoff.
3 ([Klebanoff] Exhibit 11, Mr. Farber

4 10/23/00 letter to Mr. Klebanoff, Bates 33,

5 marked for identification, as of this date.)

6 Q. Doyourecal receiving this

7 correspondence?

8 A. Yes

9 Q. Canyouidentify who Mr. Farber is?

10 A. Mr. Farber isKurt Vonnegut's lawyer and
11 long-time representative.

12 Q. Youseeinthe second paragraph he

13 indicates "I want to make my site the officia

14 Vonnegut site, and | will have a special page or
15 two or more of Kurt'sworks"; do you see that?
16 A. Yes

17 Q. Didyou have an understanding why Mr.
18 Farber had a particular interest in making his

19 website the official Vonnegut site?

20 A. Idon'tknow why. Weroutinely offer as
21 part of the contract at RosettaBooks alink at the
22 reguest of the author, and at the time Donald

23 Farber told me that, we were working on putting up
24 aKurt Vonnegut website. Actualy, to the best of

25 my knowledge, at this point they hadn't asked us to
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2 link to that site, and I'm not sureif that siteis

3 up.

4 MR. RICH: Let's mark next adocument
5  on Scott Meredith Literary Agency letterhead
6 an August 5, 2000 letter from Mr. Klebanoff
7 to Don Farber, production number 0034.

8 ([Klebanoff] Exhibit 12, Mr. Klebanoff
9 8/5/00 letter to Mr. Farber, Bates 0034,

10 marked for identification, as of this date.)
11 Q. Mr. Klebanoff, thereline on thisis

12 "Kurt Vonnegut, The Fantastiks.

13 What property or properties were the
14 subject of this memorandum?

15 A. Thereweretwo subjects. The Kurt

16 Vonnegut subject isthe package that became the
17 five books that RosettaBooks acquired. The
18 Fantastiksis abook that Donald Farber wrote
19 regarding the production arrangements for the
20 Broadway show "The Fantastiks."

21 Q. Andinthe second paragraph theresa
22 referenceto -- it says "l have enclosed an offer
23 for Kurt Vonnegut which also addresses the
24 questions you asked me when we met."

25 | don't believe we've received that.
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2 Do you remember the contents of that
3 document?

4 A. Weéll, the offer would have been the --

5 basically the financial outcome of that contract.

6 | mean theinitia financial offer and final offer

7 were, | think, actually identical.

8 Q. Andwhat werethe questionsthat it was
9 designed to address, as you recall?

10 A. The-- well, the questions that he had

11 involved really how electronic space would work.
12 So, in other words, the offer wasto -- was to

13 outline what became the contract. | didn't send
14 him acontract at this point. 1'm not even sure
15 that the date of August 5th, as early asit was for
16 Rosetta-- it wasn't even yet Rosetta -- that we
17 actually even had our contract in final form.

18 Q. Didthat document address any questions
19 asto the availability in terms of rights

20 availability of the works to RosettaBooks?

21 A. No.

22 Q. Andwhat came of your discussions with
23 Mr. Farber asto The Fantastiks?

24  A. Hegave meacopy of the book. |

25 offered on behalf of Rosetta to explore publishing
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2 it, because it would link to our book-into-film

3 project. The Fantastiks became amovie last year.
4 And he had a coauthor, and he was never able to
5 respond to me whether he was in a position to clear
6 therights.

7 Q. Andtheoffer reflected in the

8 penultimate paragraph of this was an offer with

9 respect to The Fantastiks?

10 A. Yes

11 Q. Soyou got Vonnegut, but thus far you
12 didn't get his agent.

13 A. Yes. Wewould have been happy to take

14 the agent, too.

15 (Laughter.)

16 MR. RICH: Let's mark the Styron
17  contract.

18 ([Klebanoff] Exhibit 13, William

19 Styron contract, marked for identification,
20 asof thisdate)

21 Q. I'mgoing to ask you to identify what
22 weve marked as [Klebanoff] 13.

23 A. Thisisthe contract between

24 RosettaBooks and William Styron.

25 Q. Andisyour signature on page four?
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2 A Yes

3 Q. Thisisthe contract to which you

4 aluded before with arather significant advance
5 from your standpoint, correct?

6 A. Yes

7 Q. Isthisthelargest advance you haveto

8 date offered?

9 A. Yes

10 MR. RICH: Let's mark asthe next

11 exhibit a document dated August 5, 2000 from
12 Arthur Klebanoff to Michael Congdon and
13 Susan Romer, production numbers 52 and 53,
14 that is, Rosetta 52 and 53.

15 ([Klebanoff] Exhibit 14, Mr. Klebanoff
16  8/5/00 correspondence to Mr. Congdon and Ms.
17 Romer, Bates Rosetta 52-53, marked for

18 identification, as of this date.)

19 Q. Inthis August 2000 document, Mr.

20 Klebanoff, there's areference in the second

21 sentenceto you attaching a latest rightshol der
22 presentation and license agreement; do you see
23 that?

24 A. Yes

25 MR. RICH: Off the record.
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2 (Discussion off the record.)
3 MR. RICH: Let's mark asthe next then

4 two exhibits. As[Klebanoff] 15 we're going
5 to mark an October 10, 2000 memorandum from
6  Arthur Klebanoff to an unidentified person

7  or persons.

8 MR. BONI: That's not aredaction,

9  whatever itis.

10 MR. RICH: And [Klebanoff] 16isa

11 draft of alicense agreement. | can't

12 further identify it.

13 (Discussion off the record.)

14 ([Klebanoff] Exhibit 15, Mr. Klebanoff
15 10/10/00 memo, marked for identification, as
16  of thisdate.)

17 ([Klebanoff] Exhibit 16, draft of a

18 license agreement, marked for

19 identification, as of this date.)

20 Q. Mr. Klebanoff, are you able to identify
21 what we marked as [Klebanoff] 15 and 16 and
22 referenced "Rightsholder Presentation™ and "License
23 Agreement"” discussed in [Klebanoff] 14?

24 A. WEél, 15isasomewhat |ater iteration

25 of what -- because, for example, Dorothy Kauffman
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2 hadn't started work until October, and thisisan
3 August date, so it would have been asimilar but
4 somewhat shorter and simpler presentation.

5 And the license agreement would be

6 similar but not identical.

7 Q. Tothat--

8 A. --whichwould have been circulated.

9 Q. Doesthat license agreement predate or
10 postdate August 5?

11 A. Itwould postdate it.

12 Q. Looking at Exhibit 16, do you know whose
13 draft of alicense agreement thisis?

14 Y ours and outside counselors?

15 A. Well, it's my modification of what had
16 become our basic boiler plate agreement.

17 MR. BONI: So someiteration of this
18  iswhat you attached?

19 THE WITNESS: Right.

20 Q. Let'sturnback to your affidavit which
21 we marked as [Klebanoff] 3. Have you still
22 retained acopy in your set there?

23 If you turn to paragraph eight, please,
24 you talk about active negotiating experience

25 regarding electronic rights in two circumstances.
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2 A Yes

3 Q. Arethosedesigned to beillustrative or

4 do those constitute the totality of your experience

5 regarding negotiating electronic rights?

6 A. Onthesdl side?

7 Q. Yes?

8 A. No, it'snot thetotality. | mean |

9 sold electronic rights for, in fact, several

10 electronic rights packages for Sheila Lukins, Julie
11 Rosso and the for The Silver Palate Cookbook, and
12 The All Around the World Cookbook for Sheila
13 Lukins.

14 Q. Wasthereaparticular reason why you

15 selected The Mayo Clinic and The Haldeman Diaries
16 as examples of your experience in negotiating

17 electronic rights?

18 A. They'revery visibleand very large.

19 Q. Couldyou describe at ageneral level

20 the nature of the electronic rightsto The Mayo

21 Clinic?

22 A. TheMayo Clinic was arenegotiation of

23 rightsinvolving the electronic publisher which at
24 thetime was called IBI, and with William Morrow,

25 which was at the time owned by Hurst, and the net
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2 result was an advance in the newly-struck agreement
3 for amillion four for the electronic rights

4 package.

5 And The Haldeman Diaries -- | guess you

6 asked me about Mayo. I'm answering --

7 Q. |Isthereanything particular to these

8 transactions that you think bears on the resolution

9 of thislegal dispute?

10 MR. BONI: Object to form.
11 The Rosetta Random House |0ss?
12 MR. RICH: Yes.

13 Q. Inother words, why did you fel putting
14 thismaterial in was relevant to this lawsuit?

15 Wasthisjust to give an indication that

16 you have experience in negotiating electronic

17 rights?

18 A. Yes

19 Q. Isthereanything particular about the

20 contracts or any of the aspects of the negotiation
21 of those transactions that otherwise has a bearing
22 on this dispute?

23 A. Wadl, The Mayo Clinic has made a point
24 -- The Mayo Clinic has certain commitments of books

25 for which it controls the electronic rights and
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2 certain commitments of books which it doesn't, so
3 they areillustrative of a publisher -- of an

4 author who occasionally has electronic rights and
5 occasionally does not depending upon the terms of
6 itscontract. And in the case of The Haldeman

7 Diaries, which was done as late as 1993, Bob

8 Haldeman owned the electronic rights as it was

9 offered to the community, so we only offered the
10 physical rightsto The Haldeman Diaries. So an
11 interconnection isthat thisis a case of divided

12 rights.

13 Q. Haveyouretained or have any of your

14 affiliated professiona associations, like The

15 Scott Meredith Agency retained the contract files
16 associated with these transactions?

17 A. [think| have-- | have certain

18 elements of these contract files.

19 Q. Doyou havethefina contracts

20 themselves?

21 A. WEél, thereason -- | am not certain |

22 havethe Sony contract. | know | have the Haldeman
23 book contract. I'd haveto look. | havethe --

24 you know, | saw it at a given point back when, and

25 | have-- | may very well haveit. | didn't
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2 negotiateit. What -- | didn't negotiate the final
3 form of the Haldeman grant to Sony. But in the
4 Mayo case | think | do have the IBI-Morrow

5 renegotiation agreement

6 REQ MR. RICH: Mike, since we had asked for
7  copies of documents underlying and/or

8  referred toin any of the witness

9 declarations, | would ask that the materials
10 thewitnesstestified to and that he thinks

11  heretains copies of be produced in this.

12 MR. BONI: Sure. Well discussit,

13 and well talk to you tomorrow.

14 THE WITNESS: I'm certainly going need
15 confidentiality for that, from aclient

16  perspective.

17 MR. RICH: That's not a problem.

18 (Time noted: 6:00 p.m.)

19 Q. Inparagraph four, little paragraph A,
20 there's areference to athree million circulation
21 e-mail.

22 A. Yes

23 Q. How isthelist of e-mail recipients

24 developed?

25 A. Wadl, my basic understanding is that
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2 BN.com supplied me plus four or 5,000 names, and
3 Adobe supplied the balance.

4 Q. If youturnto paragraph 15, carry over

5 to part of page seven, you state "Under Random

6 House'sinterpretation of the rights the Kurt

7 Vonnegut, William Styron and Robert Parker titles
8 would be committed for the life of the copyright

9 without advance payment and with no assurance of

10 qudlity or promotiona publication”; do you see

11 that?

12 A. Where are we, what paragraph?
13 Q. Weareat theend of paragraph 15.
14 A. OK.

15 Q. Takeyourtimeinreadingit.

16 A. Yes

17 Q. When you say "without advance payment,
18 by that | take it you do not mean -- by that | mean
19 you take it a separate advance associated with the
20 exploitation of electronic rights; isthat correct?
21 A. Correct.

22 Q. Inyour experience, when a publisher has
23 aseriesof rightsthat it is granted and offers an
24 initial advance and then aroyalty structure, isit

25 common or uncommon for there to be a series of
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2 subsequent advances when the publisher does nothing
3 than exploit rights to which it had already been

4 granted authority?

5 MR. BONI: Object to form.

6 A. Waél, if the rights were under the

7 contract, typicaly it would not call for

8 subsequent advances, unless that had been indeed
9 the form of the contract, the form of the

10 commitment.

11 Q. Precisdly.

12 And your reference to "no assurance of

13 quality publication," what did you have in mind?
14  A. Wadl, I'll giveyou an example. And

15 thisisnot -- | mean | don't know exactly how the
16 Random House, you know, electronic forms are
17 proceeding. Rosettais doing quite a bit of work
18 and spending quite a bit of money to put an

19 identical typeface across all formatsin eBook

20 context so the experience for the reader isthe

21 same whatever format they use. We'reresizing
22 jackets, which cost us almost the cost of the

23 preparation of the jacket itself, in order to have
24 the jacket appear within the four boundaries of any

25 given format. I'm not sure what Random Houseis
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2 doing. Weregard this as one of the elements of

3 the way to publish.

4 Now, maybe that's what Random House is

5 goingto do; | don't know. But our pitch to our

6 peopleisweredoing it the right way.

7 Q. Youdon't know, in fact, what measures

8 Random House istaking to assure the quality of its
9 own eBookPublishing program.

10 A. Onalook-forward basis, no.

11 Q. Now, down in paragraph 17 you assert

12 that "Of Random House's $100 million in promotional
13 expenditures (which according to Publishers Weekly
14 themselves represent |ess than five percent of

15 sdles) avery tiny fraction are alocated to the

16 back list (which Random House states represent 40
17 percent of sales)."

18 On what is that statement based?

19 A. Theonehundred million number and the
20 40 percent number come out of the complaint.

21 MR. BONI: Random House's complaint.
22 THE WITNESS: Random House's

23 complaint.

24 A. (Continuing) A number of -- for asales

25 number north of the $2 billion I've seen reported
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2 inany number of public sources over time. So 100
3 millionislessthan five percent of two billion.

4 The question of what percentage of the 100 million
5 isgoing to the back list, | mean I've used the

6 characterization of "very tiny" based on years of

7 experience, in the sense that you don't see any. |

8 don't know, obviously, what that percentage is with
9 precision.

10 | think it's extremely clear that the

11 overwhelming majority of the promotional effort
12 goesto the front list.

13 Q. Andisitalsoaccurate that the A list

14 classic titles which RosettaBooks is interested in
15 publishing have certainly in many cases benefitted
16 from the front list promotions made by the

17 publishersin those works?

18 A. | don't know. Well, | think you'd

19 actually haveto -- | don't know what Random House
20 has spent on Parker's Promised Land.

21 Q. Butyouwould agree that thereis more
22 to theinvestment in awork than simply the back
23 list investment -- correct? -- in the case of an

24 initial publisher.

25 MR. BONI: Object to form.
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2 A. Sure. Publishersinvestin the front

3 list of their works.

4 Q. Yes

5 And that's an investment which, asyou

6 testified earlier, RosettaBooks has been able to

7 avoid by the nature of your business enterprise,

8 correct?

9 MR. BONI: Object to form.

10 A. Rosettaislicensing rightswhichinits
11 opinion are owned by the authors. There are awide
12 range of rights owned and retained by authors even
13 though the publisher is going to invest in some
14 casesfor atop list author. It's very substantial
15 sums of money in the front list of their work. So
16 | think the -- | don't think the investment

17 question of the publisher in the work isthe

18 question. | think the question is whether the

19 ownership of the electronic rightsitself is under
20 the contract or not under the contract.

21 Q. Inparagraph 18 you state that you

22 disagree with Mr. Miller'sinterpretation of the
23 phrase, quote, in book form.

24 What is your understanding of the proper

25 interpretation of the phrase in book form?
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2 A. Wael, | certainly feel until the

3 eectronic rights clauses came into active use and

4 then by publisher were adopted one by one into the
5 agreementsthat it meant the physical format of the
6 book.

7 (Discussion off the record.)

8 Q. Inthecaseof apublisher who initialy

9 publishesin physical form a hardcover edition of a
10 work and subsequently releases a paperback version
11 isit your understanding that "in book form" would
12 cover both of those publishing activities?

13 A. | thinkitwould. They're both -- well,

14 A, it would depend upon the contract, because it
15 isn't necessarily in all cases, you know, acquired
16 that way, but it certainly is frequently acquired

17 that way, and it would be encompassed within a
18 physical edition of the book.

19 Q. Yes

20 (Discussion off the record.)

21 Q. | show you the memorandum submitted by
22 your counsel on this motion.

23 Do you have a notion of the meaning of

24 the concept of right of first publication?

25 A. Right of first publication?
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2 Q. Yes

3 A. Inwhat -- | meaninwhat context?

4 Q. Inabook publishing context setting.
5 A. | mean--what it would mean isthat --

6 that the publisher wants the manuscript in its
7 handsto publish, | mean, for its purposes first

8 before an author does anything else with it.

9 MR. RICH: May | hear that answer,
10 please
11 (Record read.)

12 Q. If aworkisfirst publishedina

13 hardcover format and the publisher later releases
14 that work in paperback format, are both of those
15 actsfirst publication of the author's manuscript

16 orisonly thefirst act first publication?

17 A. | mean| actually haven't, you know,

18 heard the phraseology used, | mean, typically in
19 my, you know, day-to-day work in the community. |
20 mean you certainly hear a phrase like first

21 paperback publication, first hardcover publication,
22 first edition, first printing. 1'm not sure the

23 context in which you're trying to place the

24 question.

25 Q. How many publishing agreementswould you
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2 estimate you've seen in your career?

3 A. Overahundred.

4 Q. Haveyou ever seenin any publishing

5 agreement in words or substance a grant clause that
6 statesthat the publisher has obtained "only the

7 right of the publication of the work in the format

8 of aphysical book," comma, "i.e.," comma,

9 "printing the work on paper pages which are sewn or
10 glued between covers'? Have you ever seen a grant

11 clause that contains substantially those words?

12 MR. BONI: Object to form.
13 Did he ever say that he did?
14 MR. RICH: I'm asking if he ever did.

15 A. |don'trecal seeing precisely those

16 wordsin a publishing agreement I've reviewed.

17 Q. I'mgoing to show you a statement

18 written by your counsel, page six of the memorandum
19 of law, the top paragraph. | ask you to read that

20 to yourself.

21 MR. BONI: Bruce, if you can ask him

22 toread it to himself, I'm not going to

23 comment on anything, and I'll object on the

24 attorney work product and attorney/client

25  privilege doctrine.
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MR. RICH: I'm going to ask him what
that means.
What would be the basis of that
objection?
MR. BONI: On thebasis --
MR. RICH: I'masking if he
understands the meaning of the --
(Discussion off the record.)
MR. RICH: | haven't posed a question
yet.
Q. Haveyou had achanceto read that top
paragraph?
A. Yes.
Q. Do you understand what is being
conveyed?
MR. BONI: You can answer with ayes
or ano.
A. Yes
Q. Andwhat isyour understanding of what
is being conveyed?
MR. BONI: | don't want him to discuss
that.
MR. RICH: | know you don't want him

it, but what's the basis --
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2 MR. BONI: | object because

3 discussionsthat we have had with respect to
4  thelega argumentswe madein abrief is

5  subject to the attorney work product and

6  attorney/client privilege doctrine.

7 Q. Separatefrom any discussionsyou may
8 have had with your counsel, do you have an

9 understanding of what it means that the publisher
10 has obtained the right of first publication of the
11 author's manuscript in the form of a print book,
12 unquote?

13 DIR MR. BONI: | instruct the witness not to
14 answer on the basis of the attorney work

15  product doctrine.

16 MR. RICH: Unfortunately, this may

17  jeopardize catching atrain, but we may have
18  togo through them all now.

19 MR. BONI: Why are you doing it now?
20 MR. RICH: Because you're short

21 circuiting my inquiry.

22 MR. BONI: Then we're going to cut it
23 off right now, and you can get aruling, and
24 welll strenuously object to --

25 MR. RICH: It'saway of getting --
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MR. BONI: You can ask him aquestion
about what his understanding is about
certain concepts.

MR. RICH: 1 just tried to do that.

If you were to listen to my question, | said
separate and apart from any legal advice --

| can't be clearer -- do you have an
understanding of the meaning of such words
would --

MR. BONI: Ask aquestion that has --

MR. RICH: | asked him the question |
wanted to ask him. I'll ask him now out of
all the affidavits.

MR. BONI: You asked himif he had an
understanding of first reproduction, and he
gave the answer, and then he said that he
didn't, so what do you want to get after
that? He answered the question.

Q. | show you paragraph ten.

Do you know a gentleman named Donald

Congdon?

A. Actudly, | don't think I've met him.
Q. Do you know him by reputation?

A. Yes.
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Q. Areyou awarethat he submitted a

3 declaration in this matter?

4

5

A. Yes

Q. All right, let me show you paragraph ten

6 of that declaration.

7

8

9
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A. (Reading.)
(Discussion off the record.)
Q. I'msorry to borrow this back, but |
have to get it in the record.

Do you have an understanding of what Mr.
Congdon means when he writes that "When an author
conveysto the publisher the license 'to print,
publish and sell the work in book form, that means
the publisher has obtained only the right of first
publication of that work in the format of a
physical book, i.e. printing the work with ink on
sheets of paper which are sewn or glued between
covers of avolume'?

MR. BONI: Object to the form of the
question. The witness aready testified he
doesn't know and (inaudible) accept by
reputation, and you're asking him what this
affiant meant when he wrote that. 1f you

want to ask the witness if the witness has
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an understanding of that, then you're
welcome to ask him that question, Bruce.
Q. Didyou have a problem with my question?

Counsel isfreeto object, and the

6 you're aso free to answer if you understand the

7 question.

8 A. Imeanin--

9 Q. Do thosewords haveindependent meaning
10 toyou?

11 MR. BONI: That's adifferent

12 question.

13 MR. RICH: ltis.

14 MR. BONI: He's asking you what --

15 MR. RICH: Please let the witness

16  answer now.

17 MR. BONI: He's asking you what your
18  understanding is of the phrase.

19 A. My understanding of print, publish and
20 sdll in book form, which is really what that

21 paragraphistalking about it seemsto me, isthat
22 it grantstheright to a physical book, multiple
23 editions of aphysical book, but a physical book.
24 Q. Totheextent oneor more affiantsin

25 this matter have asserted the view that that right
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2 excludes, for example, subsequent publication of

3 soft cover or paperback books, | take it you

4 disagree.

5 MR. BONI: Object to the form.

6 A. Thereferences, as| understand them

7 from having read the bulk of the pages, from having
8 read the affidavits and briefsin the casg, is that

9 theissues surrounding hardcover and paperback

10 rights are meant to address atime period in

11 publishing largely before the paperbacks, mass

12 paperbacks as a phenomenon when it was common,
13 since the paperback right was unknown, to have

14 agreementsthat didn't address paperback, and then
15 astime marched on they did address a paperback,
16 and there were soft/hard agreements, and then there
17 were agreements where the paperback is only a

18 subsidiary right. It comesin many flavors.

19 Q. Itakeitthereisnothing inherentin

20 the concept of in book form, as | understood your
21 prior answers, that would exclude -- subject, of

22 course, to reading different agreements as they may
23 embellish -- that would exclude paperback

24 publishing; isthat correct?

25 A. Inbook formwould clearly include in
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2 the paperback form of abook, | mean asa

3 possihility.

4 Q. Asapossihility, yes.

5 What else would it include in terms of
6 other physical forms of publication?

7 A. Book Club edition of the book.

8 Q. Whatelse?

9 A. If it were granted, atrandation

10 edition of abook.

11 Q. Whatelse?

12 A. Alargeprint edition of abook.

13 Q. Anything else?

14  A. A leather-bound edition of the book.
15 Q. SuchasEastern Press?

16 A. SuchasEastern Press.

17 Other examples. | mean atrade

18 paperback aswell as amass market paperback
19 edition of abook.

20 MR. RICH: Off the record.

21 (Discussion off the record.)

22 Q. Ifyoulook at paragraph 19 of your
23 declaration, you make reference to Scruples by
24 Judith Kranz.

25 A Yes
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2 Q. Based onwhat did you construct this
3 paragraph?

4 What did you do, if anything, to refresh
5 your recollection?

6 A. | meanfrommemory.

7 Q. Justfrommemory.

8 Y ou consulted no materials?

9 A. No

10 And also --

11 MR. BONI: Did you? Did you consult
12 anything?

13 Q. Didyouwant to add to your answer, sir?

14 THE WITNESS: No, | didn't consult

15  anything.

16 Q. If youlook at paragraph 21, which makes
17 reference to the Accenture study --

18 A. Yes

19 Q. --youindicatethat the study concluded

20 that 70 percent of all e-book sales would be made
21 by people who would not have otherwise bought the
22 physical book.

23 Asl| read this paragraph maybe |

24 misunderstood your intent | construed that would be

25 cited by you as evidence of the assertion in the
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2 first paragraph that "The promotion, marketing and
3 sales of e-books will enhance rather than hinder

4 the sales of print books."

5 Did you intend that connection or not?

6 A. | intended a connection, yes.

7 Q. How isthefact that someone would not

8 have otherwise bought a print book and thereby

9 would be induced to buy an e-book, how would that
10 enhance sales of print books?

11 A. WEél, there were two -- there were two

12 interconnected arguments. One of them is that the
13 study reflects a continuing growth pattern for

14 physical books, o if there was a concern that the
15 -- that an electronic movement in books was

16 actually going to eat in in ameaningful way to

17 physical sales, physical sales should go down, not
18 up, so the pattern of every report that I've seen

19 separate and apart from a -- from that part isthe
20 positive sales book is projected for future years
21 for physical sales of books as eBook sales are

22 anticipated to grow.

23 And the second point is purely

24 promotional and cross linked, which isthat the --

25 A, that our projection is the more exposures for a
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2 jacket, the better for an author and a book, and B,
3 since we are going to end up doing linking of

4 physical editions of books either on site or off

5 site, on site by RosettaBooks, which we will likely
6 be storefront, off site if we choose to with an

7 affiliation with Amazon.com, | believein the

8 foreseeable future the disproportionate number of
9 interested book buyerswill be physical book

10 buyers, not electronic book buyers. | believe that
11 what we're going to generate is much more physical
12 book traffic sale than electronic book traffic

13 sdle.

14 So at theend | think Random Houseis

15 going to thank us.

16 Q. Isgoingto--

17 A. Thankus.

18 Q. |Itakeitthisisnot the preferred

19 outcome of your business model, however.

20 A. No, | don't agree with that, because

21 what the preferred outcome of our business model is
22 that we build a core successful electronic book

23 business and an ancillary revenue stream from the
24 bookseller's share or the share we can capture of

25 the physical book for physical books, audio books,
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2 DVDs, movies.

3 Q. Turnto paragraph 24, please, C. Among
4 the hardships you predict if an injunctionis

5 granted is "venture capital and other funding

6 sourceswill likely dry up."

7 Is this based on actual conversation

8 you've had since the commencement of the lawsuit,
9 or simply your judgment?

10 A. Wadl, wearecontinualy having

11 discussion, conversations about funding for

12 Rosetta, and it's -- the lawsuit is-- not only is

13 it very visible, but it goesto the heart of the

14 premise of the core of our business. So certainly
15 in connection with the preliminary injunction any
16 funding we're talking to now islaying back to

17 consider how it is going to come out.

18 Q. Indeedyou say "Third-party aliance

19 partners, for example, BN.com, Amazon, AMS and
20 Baker & Taylor will likely lose confidence in our
21 ability to deliver titles and maintain our business
22 asagoing concern."”

23 Similar question: Have you had

24 discussions with one or more of these aliance

25 partnersthat givesriseto that concern?
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2 A. Wehaveregular conversations with

3 BN.com that are, you know, concerned about the

4 state of thislitigation and its effect on Rosetta

5 inanindustry context. We have had -- our ability
6 to conclude an aliance with Baker & Taylor is

7 definitely influenced by the litigation. And we

8 have pending negotiations with AM S that are

9 influenced by thelitigation. And our ability to

10 make the deal wed like to make with Amazon is
11 influenced by the litigation.

12 Q. Inparagraph 26 you state "In sum,

13 granting the preliminary injunction could be

14 tantamount to a desth sentence for RosettaBooks.".
15 On the assumption that the injunction

16 would cover solely RosettaBooks offering of Random
17 Housetitles and not affect your continuing ability
18 to offer other titles, why would that injunction,

19 or why could it be tantamount to a death sentence
20 for RosettaBooks?

21 MR. BONI: Object to form. The

22 question presupposes that that assumption is
23 builtinto this paragraph. It's not.

24  A. Wealready have public comment from Time

25 Warner, from Harper Collins, from Simon and
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2 Schuster that -- well, just to simplify the phrase
3 -- that they're on Random House's side in this

4 litigation. | think it's from -- if for no other

5 observation, from achilling effect for usin the
6 rights community and the from fear in the rights
7 community to transact, which is sort of like both
8 directions.

9 If the preliminary injunction is

10 granted, at least in the United States | think we
11 will have -- we and any other electronic

12 rightsholder will have avery difficult time

13 persuading any rightsholder whose book isin
14 physical form published by amajor publisher to
15 transact those rights until thereisafull -- you
16 know, some full resolution of the litigation.

17 Q. Becauseaprinciple of more general

18 applicable would be inferred from the injunction
19 (sic).

20 A. Correct, and -- A, and B, the-- I'm

21 surewewill hear in alouder year (sic) than we
22 have heard from the other publishersif such an
23 injunction is granted.

24 MR. RICH: | have about two more

25 minutes.
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2 MR. BONI: OK, amad dash.

3 MR. RICH: One last exhibit isthis
4  one.

5 (Discussion off the record.)

6 ([Klebanoff] Exhibit 17, screen prints

7  of RosettaBooks' Slaughterhouse Five pages

8 1-2, marked for identification, as of this

9 dae)

10 MR. RICH: Were going to mark as

11 [Klebanoff] 17 screen prints of pages one

12 and two of the RosettaBooks offering of

13 Slaughterhouse Five.

14 Q. Do you recognize the printed words

15 appearing on pages one and two of what we've marked
16 as[Klebanoff] 17?

17  A. Yes. Thesewould beour copyright

18 notice pages.

19 Q. Andisityour understanding that

20 RosettaBooks secured the identified permissions
21 with respect to these three cited excerpts?

22 A. Wedon't have independent permissions
23 for these three cited excerpts.

24 Q. Anddidyou make ajudgment that such

25 permissions were unnecessary?



162
1 Klebanoff

2 A. Thisisthefirst timel'm focusing on

3 theissue of these permissions for electronic

4 purposes, so | didn't make any judgment one way or
5 theother.

6 Q. Doyouknow how this materia cameto be
7 incorporated in the front pages of --

8 A. It tracks-- well, the materia was -- |

9 assumethat it tracks what's in the front pages of

10 the physical edition of the book --

11 Q. And--

12 A. --andthat it would have been --

13 Q. Indeed| am showing you the trade

14 paperback version to confirm that your

15 understanding is correct. 1'll represent to you --

16 MR. BONI: He'srepresented to you
17 that --
18 Q. [I'll represent the text through the

19 first paragraph on page two --

20 A. Fine It'sthere.

21 Q. [I'll represent that the text through the

22 first paragraph on page two isin haec verbawhat
23 appearsin the acknowledgment page of the trade
24 paragraph except for the typographic error in which

25 "seven sent cotton” appears in the Rosetta version
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2 asopposed to "11" with an "L sent cotton" in the

3 correct paperback version.

4 Did you instruct anyone to copy verbatim

5 thismaterial into the RosettaBooks at eBook?

6 A. Copy which material?

7 Q. Thematerial that's appearing in

8 [Klebanoff] 17, that is, the representations with

9 respect to reprint rights?

10 A. Wadll, our general -- | mean our general

11 copyright approach for -- has been to -- to reprint
12 what is on the copyright notice pages of the

13 physical edition. So these permission descriptions
14 being there, they have found their way from the
15 physical edition to our electronic edition.

16 (Discussion off the record.)

17 Q. | haveonelast question. How did you

18 come up with the name RosettaBooks?

19 A. | talked to Christopher Johnson, our

20 design genius, logo and positions advisor, at some
21 great length, and the one we were looking for,

22 something that echoed ancient times and modern
23 times, and a number of things we thought about were
24 taken, and this came up in the conversation between

25 thetwo of us. If the company works, our claim --
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2 I'll claim that it was mine.

3 MR. RICH: Thank you for your

4  patience.

5 MR. BONI: Thank you.

6 (Time noted: 6:36 p.m.)
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